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PROBLEMS WITH PLASTIC
Plastic Production Trends
•

Half of all plastic ever made was produced between 2003 and 2017,1 and production is
expected to continue to rise 3.5% to 3.8% every year until 2050 (from 311 million tons
produced globally per year in 2014 to 1,124 million tons in 2050).2

•

If current production trends continue, plastics will be responsible for 15% of the global
greenhouse gas budget by 2050 (i.e., the greenhouse gas emissions budget necessary to
keep the planet below 2 degrees Celsius warming by 2100), up from only 1% in 2014.3

Plastics & Environmental Health
•

Coastal countries add an estimated 8 million tons of mismanaged plastic waste to the
oceans every year,4 and plastics are consistently listed in the top-ten items found during
beach clean-ups.5

•

Plastic in the environment can persist for hundreds to thousands of years before it
biodegrades. In the meantime, it poses choking and entanglement hazards to wildlife,
especially marine animals. Studies have found that at least 690 unique species have
encountered marine debris (i.e., ingested, became entangled in, etc.) and that 92% of
encounters involve plastic.6

Plastics & Human Health
•

Well before plastics biodegrade in the environment, they fragment into exponentially
smaller pieces known as “microplastics” that are frequently consumed or inhaled by
humans. One study estimates that, through consumption and inhalation, U.S. residents take
in 74,000-113,000 microplastic particles every year.7

•

Plastics and microplastics contain several chemical additives, including plasticizers, flame
retardants, light/heat stabilizers, lubricants, dyes, etc. that are concerning for human
health.8

•

To date, microplastics have been found almost everywhere that researchers have looked
for them, including in the air,9 tap water,10 remote water bodies,11 the guts and tissues of

1

commercial fish,12 the guts of sea turtles,13 human blood, placentas of newborn babies, and
deep in human lungs.

Plastics & Environmental Justice
•

Petrochemical facilities disproportionately harm low wealth communities and communities
of color. An 85-mile stretch along the Mississippi River, between Baton Rouge and New
Orleans, Louisiana, is known as “Cancer Alley.” This area is home to a Black community
living with some of the highest air pollution levels and cancer rates in the U.S. because of
the nearly 150 oil and petrochemical refineries that have moved into this area since the
1980s.

•

Landfills in North Carolina are disproportionately located in low wealth communities and
communities of color. One study found that the probability of a landfill was 2.8 times
greater in census block groups with more than 50% people of color compared to block
groups with less than 10% people of color, and 1.5 times greater in block groups with
median house values of less than $60,000 compared to block groups with median house
values of more than $100,000.14
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POLICY OPTIONS
Figure 1. This table provides examples of common policy tools to reduce single-use plastics. It is
not all-encompassing.
Item

Policy Tool

Brief Description

Pros

Cons

Plans and
Commitments

Solid Waste

Municipality
develops measurable
goals to reduce waste
and evaluates
programs or policies
to meet those goals.

Provides a framework to
collect data and make
informed choices
regarding the most
appropriate policy or
program.

Not likely to have
appreciable impact when
implemented without
other policy tools or
programs.

Municipality
prohibits retailers
from providing
single-use item.

Assuming compliance,
item subject to the ban is
eliminated in the
community.

Increased consumption of
other single-use items can
occur unless there is a ban
or fee on the alternatives.

Municipality requires
retailers to charge
customers a small fee
($0.05-$0.25) on
plastic bags and/or
takeout containers.
Fees can be retained
by the retailer, by the
City/County, or both.

Items subject to the fee
are greatly reduced in the
community. Fees can
offset costs to businesses
of implementation or
alternative bags. Fees
can also fund anti-litter
programs, reusable bags,
and program staffing.

Increased use of other
single-use items can occur
unless there is a ban or fee
on the alternatives.
Requires extra accounting
by businesses and
government. Fees can be
an economic burden for
low-income community
members.

All Singleuse Plastics

Bans

Plastic Bags
Polystyrene
Foodware

Fees

Single-use
Bags
Takeout
Containers

Retailer
Take-back
Programs

Plastic Bags

Retailers that supply
plastic bags must
provide consumers
with the opportunity
to return used plastic
bags for recycling.

Extends retailer
responsibility for singleuse plastic bags. Offers a
convenient option to
residents to recycle bags.

Increased cost to retailers
that would be especially
burdensome on small
businesses. Severely
limited market for
recycled plastic bags, so
items are unlikely to
actually be recycled.

Available
Only Upon
Request

Straws

Retailer provides
item only when a
customer specifically
requests it.

Easy and quick solution
for retailers to
implement; businesses
save money.

Slightly more difficult to
access plastic straws,
which may be useful to
members of the disabled
community.

Government and/or
nonprofit invest in
infrastructure and
services to provide
and recirculate
reusable items.

Low or no direct cost for
consumers. Provides
reusable items to
residents who may not
otherwise be able to
afford them.

Can be difficult to keep
enough items in stock to
meet customer demand
without financial support.

Utensils
Condiments

Circular
Systems

Bags
Takeout
Containers
Coffee Cups
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PLASTIC POLICY DATABASES
There are several databases that track the
actions local governments across the
United States and the globe are taking to
prevent plastic pollution. These databases
typically include a summary of the policy
as well as a link to the policy language.
Reviewing policies that have been
implemented in other localities can spark
ideas for effective policy tools and provide
language that can be adapted to fit the
needs of your municipality.

Figure 2. A screenshot of Don’t Waste Durham’s Bag
Policy Database.

The Surfrider Foundation’s U.S. Plastics Policy Map
This interactive map compiles state and local bag, polystyrene, and straw laws in the United States. It
provides the location of the policy, a brief description of the policy type, and a link to the law/ordinance
language.
Available at:
https://www.google.com/maps/d/u/0/viewer?mid=15xHcYQygDGYQnJPKraz7cInHT6mQYJND&ll=39.
30619901383371%2C-81.21427345003117&z=5

Don’t Waste Durham’s U.S. Bag Policies Map
This interactive map compiles the state and local bag laws in the United States. It provides the location of
the policy, a summary of the important details of the policy, and a link to the law/ordinance language. It
also tracks states that preempt local government authority (i.e., that prohibit local governments from
enacting local bag laws).
Available at: https://arcg.is/1KKKq01

Duke Nicholas Institute’s Plastics Policy Inventory
This searchable database compiles policy documents focused on plastic pollution. It compiles international,
regional, national, and subnational policies from across the globe that target bags, bottles, extended
producer responsibility, microplastics, and single-use plastics generally.
Available at: https://nicholasinstitute.duke.edu/plastics-policy-inventory
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DRAFT LOCAL LAWS
One option for implementing change is to propose a new local law. A law enacted by a local
government can be known by different names, such as “ordinance,” “code,” or “bylaw.”15 Check
the rules for your municipality to know what its laws are called and how you should organize your
proposal.

Don’t Waste Durham: Single-use Bag Fee Ordinance
(Draft), City of Durham
Don’t Waste Durham, with the help of the Duke Environmental Law and Policy Clinic, has
proposed an ordinance for the City and County of Durham to discourage the use of disposable
bags. (See Appendix A.) First, the ordinance starts with several “Whereas” statements that
describe the negative effects of non-reusable bags in Durham on human health, recycling systems,
the environment, and more. Second, the ordinance includes clear implementation language and a
placeholder for the start date. Third, the ordinance defines key terms that are used in the main
portion of the ordinance. Fourth, the ordinance details the proposed rule: customers would be
charged at least ten cents per non-reusable bag (paper or plastic) they request and receive from a
retail establishment, businesses must allow customers to bring in and use reusable bags, and the
collected fees would be remitted to the Solid Waste Management Department to pay for clean-ups,
program implementation and enforcement, and to provide reusable bags to members of the
community. Fifth, the ordinance includes exceptions to the fee, such as exempting soup kitchens.
Sixth, the ordinance describes how it will be enforced and the penalties for violation of the
ordinance. Finally, the ordinance includes clear language stating that each section of the ordinance
is severablea and not intended to conflict with federal law.

MountainTrue: Move Away from Plastics Ordinance
(Draft), City of Asheville
MountainTrue has proposed an ordinance for the City of Asheville to reduce single-use plastics.
(See Appendix A.) First, the ordinance starts with several “Whereas” statements that describe
issues with the creation of plastics, with various specific types of plastics, and with current local
government practices. Second, the ordinance defines key terms that are used in the main portion
of the ordinance. Third, the ordinance details the new rules: prohibitions on plastic single-use bags
and polystyrene, a ten-cent paper bag fee, and a requirement to provide single-use plastic straws
a

Severable means that even if one portion of the ordinance is invalidated or repealed, other
portions of the ordinance would remain unaffected and valid.
5

only upon request. This section also incorporates some exceptions to the rules. Fourth, the
ordinance includes clear implementation language, public information and notice requirements,
and a placeholder for the start date. Fifth, the ordinance describes how it will be enforced and the
penalties for violation of the ordinance.
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COMMUNITY ENGAGEMENT
Proposing change in a community should include engaging with the affected people in that
community, the local government network, and affected businesses.

Affected Communities
Engagement of any community that is likely to be significantly affected by your proposal is
extremely important. This engagement must be done thoughtfully, early, and repeatedly.
Numerous resources are available to help you conduct thoughtful and equitable community
engagement.16 Your local government may even have its own guidelines,17 which would be
especially helpful for you to follow as this would support government approval of your proposal.
Some important components of community engagement are included below.
Plan your community engagement process and goals: Why are you seeking community
engagement? How do you plan to do so? Who will you seek to engage? How will you measure
success or failure? What role will community members have in decision-making?
Seek community engagement early in the proposal process: Community engagement is most
effective when it is sought early in the process so that community input can influence the proposal.
Projects seeking input later are less likely to actually incorporate community feedback.
Prioritize equity and address barriers to engagement: If you are requesting input or help, you
should make sure that you are making it easy for community members to provide what you are
requesting. Where are you hosting your meetings/planning sessions (is the location accessible by
public transit)? When are you hosting these sessions (are the sessions during business hours or in
the evening when people are off work)? Are accommodations available for the sessions (e.g.,
closed-captioning, translation services)? Is childcare available for attendees? Are you
compensating community members for their time and effort? How are you publicizing your
sessions (are you using methods of communication that are popular in the community)?
Incorporate feedback and follow up: Community members should be informed of the project
goals and other details and what role their feedback will play in the project. Updates on the project
should be shared, including the results of any engagement sessions.
Repeat community engagement efforts: Engaging the community on multiple occasions, and
perhaps varying the method of engagement, increases the likelihood that more community
members will be able to participate. It also allows community members to provide additional
feedback if the proposal is changed. Repeat engagement indicates that your organization is more
invested in the community.
7

Local Government Network
To ensure a successful proposal, you must engage with local government officials and processes.
This is especially true if your proposal requires government action, approval, or funding. First, you
should gain a basic understanding of the local (and, if necessary, state) government. An easy way
to do this is to visit the government’s official website. Many local governments will provide
guides, organizational charts, and rules of procedure, all of which will be helpful for navigating
the proposal process.18 Second, you should learn the process your proposal will go through, from
introduction to its final phase. For example, Figure 3 details the process of seeking approval of an
ordinance in the City and County of Durham. Third, you will want to understand the priorities of
the key government actors involved so that you can ensure your proposal address those concerns.
For example, Figure 3 shows that, for a proposed ordinance in the Durham City and County, the
Joint City County Committee (JCCC) will be heavily involved in the decision-making—it would
thus be worthwhile to learn more about the Committee members. Fourth, you will want to connect
with local government officials who are willing to serve as a resource for you as you develop and
refine your proposal. There may be restrictions on whether any officials who would ultimately be
voting on your proposal can provide advice in advance, so when asking for advice always be clear
about the purpose of your request and wait until you receive approval before sharing specific
information.

Figure 3. Process for implementation of an ordinance in the City and County of Durham.19

8

Affected Businesses
Surveying local businesses can provide
insights as to what policies the business
community would and would not support. It
can also alert you to the challenges
businesses may face in reducing their singleuse plastic footprint, such as the costs of
alternatives, so that you consider ways to
lessen their burden. Qualtrics is an excellent
tool that can be used to create your survey.
In our efforts on behalf of Don’t Waste
Figure 4. The back of the post card that Duke
Durham, the Duke Environmental Law and
ELPC sent out to local businesses.
Policy Clinic surveyed 60 local businesses.
We distributed the survey to a wide range of business types that use single-use plastic, including
grocery stores, convenience stores, retail stores, restaurants, etc. We were also intentional about
getting responses from businesses that spanned a wide geographic range. We distributed surveys
via emails, Facebook messages, and postcards, but we had the best response rate when we visited
the business with a printed copy of the survey and asked store managers or owners to fill it out on
the spot. Example surveys are provided in Appendix B.

Number of Businesses

40

36

85% of surveyed
businesses in Durham
support or are indifferent
to a bag fee

30

20

10

7

8

Neither favor nor
oppose

Strongly oppose or
somewhat oppose

0
Strongly favor or
somewhat favor

Figure 5. Results from Duke ELPC's survey of local businesses on their attitudes towards a bag
fee (left). Locations of surveyed Durham businesses (right).

9

HOW TO COLLECT DATA
Good plastics policies are rooted in good data. Data can help inform which plastic items are most
problematic and can help demonstrate to the public and elected officials the need for reduction
policies.

Conducting Litter Surveys
Litter is a huge problem for local
municipalities—it clogs storm drains,
endangers wildlife, leaches chemicals
into our water, and is costly to clean up.
We know that much of our litter is
mismanaged plastic waste, but actually
characterizing and quantifying the types
of plastics and other single-use items that
make up litter can be a really powerful
data tool.
One way to do this is to partner with your
local Keep America Beautiful Chapter,
Riverkeeper, or other local non-profits
that organize litter clean ups and ask their
volunteers to use data sheets (See
Figure 6. Example of an infographic showing the
Appendix C) during their clean-up
types of litter collected from various clean-ups.
events. Compiling the data from these
events can reveal the items that most
frequently end up as litter, and you can also present the data using eye-catching graphs and
infographics (Figure 6). If you would rather use an app to collect data instead of a data sheet, there
are a many to choose from. Some of the better-known apps include Litterati, Marine Debris
Tracker, and Clean Swell.
Figure 7. The Top 5 litter items found during the 2022 North Carolina Plastics Week of Action
Item
Total Number
Percent
1. Cigarette Butts
639
13.4%
2. Food Wrappers
529
11.1%
3. Plastic Bottles
443
9.3%
4. Plastic Grocery Bags
344
7.2%
5. Metal Drink Cans
234
4.9%
10

Other Sources of Litter Data
If you are unable to collect your own data,
the
Ocean
Conservancy’s
Trash
Information and Data for Education and
Solution (TIDES) database compiles data
from litter cleanups all over the world,
including North Carolina. You can
download and explore this data for free at
https://www.coastalcleanupdata.org/.
You can specify the geographic area and
dates for which you would like to see data.
Figure 8. Screenshot of the TIDES database.
Below is an example of a report
downloaded from the database for North
Carolina from April 4, 2021, to April 4, 2022.
Figure 9. Top Ten Items for North Carolina, USA (Apr. 4, 2021, to Apr. 4, 2022)
Item
Total Number
Percent
1. Cigarette Butts
71309
55.62%
2. Food Wrappers

9164

7.15%

3. Plastic Bottles

3807

2.97%

4. Bottle Caps (Plastic)

3241

2.53%

5. Beverage Cans

3013

2.35%

6. Grocery Bags (Plastic)

2571

2.01%

7. Construction Materials

2210

1.72%

8. Straws, Stirrers

2208

1.72%

9. Lids (Plastic)

1508

1.18%

1411

1.10%

10. Cups, Plates (Plastic)
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Mapping Litter
In addition to knowing what types of
litter are present in your community, it
can be helpful to know where the
burden of litter is falling most heavily.
We have found that litter is more likely
to be present, and in greater amounts,
in communities of color, low-income
communities, and in historically
redlined (segregated) areas.
To map litter in your area, we
recommend using a field survey app
Figure 10. The Durham Litter Map showing streets
such as ESRI Field Collector. While it
color coded by litter score.
requires a paid license, some local
government departments may already have access to it, and ESRI offers low-cost options for nonprofits. You can use state or county level road data to make a map of your community’s roads, and
then users can use the app to assign a “litter score” to each road segment.
To rate the streets, we used an index system of 1-4 adapted from Keep
America Beautiful. A score of one means no litter is present, a score of
two means a few pieces of litter are present, a score of three means
enough litter is present to justify an organized cleanup, and a score of
four means so much litter is present that it would require special
equipment or a very large team of people to remove.
After you collect data, you can look for hotspots and patterns in your
community. This can be as simple as making the map available to
community members and policy makers, or as intensive as performing
statistical analyses to look for significant correlations within the data.
Remember that correlation does not mean causation: just because people
live in an area does not mean they are the ones causing the litter. In our
experience, one of the strongest litter correlations is to road speed limit.
Figure 11. Assigning a
score in the ESRI Field For some examples of how to visualize your litter data and make them
publicly available, you can check out the Durham Litter Map, the
Maps app.
Columbus Litter Index, and the Philadelphia Litter Index.20 If your group
does not have GIS experience or access to GIS software, consider contacting a local university
with an environmental science, GIS, Geography, or other related department. Students are often
looking for projects.
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Calculating Costs
Many of the problems with single-use plastics can be translated into tangible costs that are borne
by local governments and non-profits. You can calculate many of these costs to better understand
the fiscal burden of plastic consumption and the fiscal benefits to reduction policies.

Estimated Costs to Local Government for Litter Cleanup
Local governments keep detailed budgets that outline the costs of day-to-day operations, including
litter clean-up and stormwater drain maintenance. You can obtain these costs through a public
records request or by directly contacting government employees in the appropriate divisions. In
Durham, for example, public records requests can be made online.21 Below are typical budget
items that you could request.
Figure 12. City and county budget items related to litter clean-up.
Budget Item
Street Sweeping
Manual Litter Removal
Stormwater Drain Grate Cleaning and Stormwater Flushing
City- or County-Hosted Cleanup Events
Public Education on Litter Prevention

Annual Cost ($)

Estimated Costs to Non-profits for Litter Cleanup
Environmental non-profits that host litter cleanups also incur costs from dedicating employee time
to organize cleanups and purchasing supplies (gloves, garbage bags, etc.). Additionally, it is
important to calculate the opportunity cost of volunteer time spent picking up litter. You can collect
this information for each non-profit that hosts litter clean-ups in your area.
Figure 13. Non-profit budget items related to litter clean-up.
Budget Item
Employee/Staff Time dedicated to Organizing Litter Cleanups
Supplies (gloves, litter pickers, garbage bags, etc.)
Volunteer Time (volunteer hours x estimated wage in USDb)

Annual Cost ($)

b

In Durham, NC, the 2020 mean hourly wage for occupations focused on “building and grounds
cleaning and maintenance” is $15.17. Occupational Employment and Wages in Durham-Chapel
Hill — May 2020, U.S. BUREAU OF LABOR STATISTICS (June 11, 2021),
https://www.bls.gov/regions/southeast/newsrelease/occupationalemploymentandwages_durham.htm. In North Carolina, the 2022 minimum
wage is equal to the federal minimum wage of $7.25. North Carolina Minimum Wage Laws
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Estimated Costs to Materials Recovery Facility
Your local Materials Recovery Facility (MRF) may incur costs for having to shut down and clean
machinery of plastics bags and film. It may also have to pay tipping fees and transportation costs
to send plastic bags and film to the landfill. First, find your local MRF on the North Carolina
Department of Environmental Quality website.22 You can then contact the MRF manager and ask
for an estimate of the expenses from lost employee time and wear on machinery and parts.

Estimated Costs to Landfill Plastics
Municipalities (or their waste contractors) pay a tipping fee for disposing trash in a landfill. A
tipping fee is the cost per ton for a truck to tip its bed and unload municipal solid waste. Tipping
fees typically range from $30-$80 per ton depending on the landfill. You can find the exact cost
of these tipping fees for each landfill on the North Carolina Department of Environmental Quality
website.23
If available, you can use your county’s solid waste characterization reports to estimate how many
tons of plastic waste your municipality is throwing away every year. These studies examine how
much waste is comprised of different categories, such as food waste, yard waste, diapers, glass
containers, plastics, etc. They may even provide subcategories so you can determine the percentage
of waste that is made up of a specific type of plastic, such as plastic bottles or bags. Not every
county has done a waste characterization study, but we are aware of studies for Orange County,24
City of Durham,25 and Wake County.26
Once you know how many tons of plastic your municipality disposed of in a year, and the tipping
fee costs per ton, you can calculate the annual cost spent on tipping fees to dispose plastics.

North Carolina Minimum Wage for 2021, 2022, MINIMUM-WAGE.ORG, https://www.minimumwage.org/north-carolina (last accessed Apr. 24, 2022).
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MEDIA TOOLKIT
Any policy proposal will benefit from public support and engagement. Especially with today’s
focus on social media and internet news sources, a robust, appealing, and compelling media toolkit
should be an essential part of your policy campaign. The best items to include in your toolkit will
vary depending on the project, delivery medium, and target audience, but some common and
effective media products are listed below with examples in Appendix D.

• Frequently Asked Questions (FAQ): An FAQ accurately and persuasively conveys key
aspects of your proposal and addresses any points of possible confusion or contention. An
effective FAQ starts by summarizing the proposal. It then addresses common questions
that you may have encountered when presenting your proposal, including how this will
affect different stakeholders. The FAQ should end with information on next steps and with
contact information for anyone with further questions. (See Don’t Waste Durham Bag Fee
FAQ in Appendix D)

• Op/Eds and Letters to the Editor: These publications should focus on news outlets read
by the affected community and by the decisionmakers for your policy. For example, if you
are a proposing state-level action that would especially benefit coastal communities, you
should try to publish in the news outlets of the relevant coastal community (e.g., Carolina
Coast Online) and in Raleigh news sources (such as the Raleigh News & Observer),
because that is where the North Carolina General Assembly is located and where statelevel decisions are typically made. Creating a spreadsheet to track target publications,
submissions, and publications can help ensure your efforts are organized and make it easier
to follow up with target news outlets that have not yet published anything related to your
proposal. For tips on writing a Letter to the Editor and examples from the North Carolina
Plastics Coalition and MountainTrue, see Appendix D.

• YouTube/Video Content: Creating videos can be a dynamic way to engage viewers and
promote your proposal. With plastics specifically, videos can help convey the extent of
plastic pollution in ways that are difficult to capture in a single photo or written words.
Videos also create a space where community members and other stakeholders can share
their opinions on the issue. When creating a video, some factors to consider are:
accessibility concerns (e.g., closed captions and translation services), lighting, clarity of
sound, and obtaining permission from individuals captured on film. For an example video
from MountainTrue addressing the difficulties with plastic bag recycling, see
https://www.youtube.com/watch?v=TvcNavrBDa4.

15

• Social Media Posts: Your social media posts
should be eye-catching and tailored to the
platform where they will be published. Be
cognizant of word limits and how photos will
be cropped and seen on different devices.
Take full advantage of hashtags, tags, and
captions to increase your posts’ visibility and
information. Make sure you plan the
scheduling of your posts so that followers do
not lose interest in your proposal, include
action items wherever possible, and
encourage others to share your materials.

Figure 14. An example Facebook post
from the French Broad Riverkeeper.14

Figure 15. An example Instagram post from the North Carolina Plastics Coalition.
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LEGAL QUESTIONS
There are many types of proposals for addressing plastic pollution: bag fees, polystyrene bans,
improved recycling programs, and more. When drafting your proposal, you should consider what
legal issues are raised by your proposal or implementation strategy and seek to address those
issues. Some of these proposals require government action, such as implementing an ordinance or
establishing a new program. If that is the case, you should engage the applicable government legal
authority (i.e., city or county attorneys). If your proposal does not require government action, you
should still seek legal advice from a private attorney, legal nonprofit, or law school clinic to ensure
your proposal addresses any potential issues. Some key questions to ask are listed here.
•

Has this issue already been addressed by federal, state, or local law? If so, does that law
prohibit or limit my proposal in any way (i.e., is the proposal preempted)?

•

Does the entity that would be implementing the proposal have the necessary authority to
do so?

•

What action am I proposing? Have a properly categorized it?
o For example, if I am proposing a charge on disposable bags, have I determined
whether the charge is a fee or a tax?

•

Is my proposal in the proper format?
o Look at examples of similar projects that have already been implemented.
o If you are deviating from a standard format, make sure your format is still
acceptable and that you have a valid reason for doing so.

•

Have I addressed any necessary funding components?
o Will the proposal generate revenue? If so, where does the revenue go and how is it
managed?
o Will the proposal need funding? If so, where will the funding come from?

More detail on the authority for local governments in North Carolina to place a fee on bags is
available in the Duke Clinic’s Comprehensive Legal Memo in Appendix E.
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Appendix A.1

DRAFT Ordinance Language
Don’t Waste Durham/Duke Environmental Law and Policy Clinic
WHEREAS, non-reusable bags cost Durham businesses an estimated $2,595,904 per year; and
WHEREAS, Durham government spends at least $62,740 cleaning up single-use plastic bags
each year; and
WHEREAS, non-government organizations in Durham expend staff resources and deploy
significant volunteer hours removing non-reusable plastic bags and other plastic waste from
roadsides and waterways each year; and
WHEREAS, Durham is committed to reducing the harmful impacts of pollution on human
health, wildlife, and our fragile environment; and
WHEREAS, non-reusable plastic bags are difficult to recycle and frequently contaminate
material that is processed through Durham’s curbside recycling; and
WHEREAS, non-reusable paper bags are more expensive for businesses and carry a higher
carbon footbprint; and
WHEREAS, reusable bags are the best option to reduce waste and litter, protect wildlife and
conserve resources; and help eliminate a source for toxins entering our bodies; and
WHEREAS, plastic bags make up between 3% and 8% of the litter in Durham and North
Carolina; and
WHEREAS, 76% of businesses surveyed indicated that they would be in favor of or neutral to a
fee on all single-use bags.
NOW, THEREFORE, Be it Ordained, by the governing body of the [City/County] of Durham:
[References will be needed here, and throughout, to Durham municipal code]
This ordinance will take effect on [Month] [Date], [Year].
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(a) Definitions
(1) “Carryout bag” means a bag provided by a retail establishment to a customer at the
point of sale for the purpose of transporting groceries or retail goods, except that a
“carryout bag” shall not mean:
(A) a bag used by customers inside a retail establishment to package loose items,
such as fruits, vegetables, nuts, ground coffee, grains, candies, or small hardware
items;
(B) a bag used to contain or wrap frozen foods, meat or fish, flowers or potted
plants, unwrapped prepared foods, or other items for the purpose of containing
dampness or preventing contamination;
(C) a bag provided by a pharmacist to contain prescription medication;
(D) newspaper bags for home newspaper delivery;
(E) bags provided by hotels to guests to contain wet or dirty clothing;
(F) bags sold in packages containing multiple bags;
(G) a bag used to contain live animals, such as fish or insects sold in pet stores.
(2) “Operator” means the person in control of, or having the responsibility for, the
operation of a retail establishment, including, but not limited to, the owner of the retail
establishment.
(3) “Restaurant” means any lunchroom, café, or other establishment located in a
permanent building for the accommodation of the public, equipped with a kitchen
containing facilities and utensils for preparing and serving meals to the public, and
outfitted with a public dining area. A “restaurant” does not include any area of a
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supermarket, department store, or other retail establishment beyond the kitchen and
public dining area.
(4) “Retail establishment” means any person, corporation, partnership, business venture,
or vendor that sells or provides merchandise, goods, or materials directly to a customer,
whether for or not for profit, including but not limited to restaurants, pharmacies,
convenience and grocery stores, liquor stores, gas stations, seasonal and temporary
businesses, jewelry stores, clothing stores, and household goods stores, but excluding
bazaars or special events operated by a nonprofit organization or religious institution.
(5) “Reusable carryout bag” means a carryout bag that is designed and manufactured for
multiple uses and is:
(A) made of cloth or other machine-washable fabric that has stitched handles; or
(B) a bag composed of polypropylene or other durable material suitable for reuse
that has stitched handles.
(b) Carryout Bag Fee
(1) Except as provided in subsection (c), a retail establishment may not provide a
customer with a carryout bag that does not meet the definition of a reusable carryout bag
unless the retail establishment charges the customer no less than $0.10 per bag. A retail
establishment may not rebate or otherwise reimburse any non-exempt customer any
portion of this charge.
(2) Any charge for a carryout bag shall be separately stated on the transaction receipt
provided to the customer at the time of sale, if such a receipt is provided.

Commented [A1]: Note for reader: most fees
imposed by local and state governments in the
United States range between 5-25 cents. The
amount assessed should be rationally related to
the purpose of the ordinance, which is to reduce
waste and provide funding for the Solid Waste
Management Departments to educate the
community, implement the program, and take
other actions to reduce the generation of solid
waste.

(3) All monies collected pursuant to this paragraph shall be remitted to the [City] of
Durham for funding of the Solid Waste Management Program. If the monies collected
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from the fee result in a surplus for the Solid Waste Management Program, the [City] shall
credit the fees to the payees.
(4) Retail establishments may provide reusable carryout bags for sale or at no charge.
Nothing in this ordinance shall affect the price the retail establishment charges for such
bags.
(5) No retail establishment may refuse to allow customers to bring with them and use
their own reusable bag or bags, nor may the retail establishment charge customers for the
use of their own reusable bag or bags.
(c) Exemptions
(1) Food banks, soup kitchens, and other hunger relief organizations are exempt from the
requirements of subsection (b).
(2) A retail establishment may not charge for a carryout bag in any transaction in which
purchases are made with state or federal supplemental nutrition assistance programs,
commonly known as food stamps, food coupons or other type of allotment issued under 7
U.S.C. 2011–2036, or with food instruments, food vouchers, or other type of certificate
issued under 42 U.S.C. 1786 (Special Supplemental Food Program for Women, Infants,
and Children), or other similar programs.
(3) A retail establishment may not charge for a carryout bag any customer receiving
Medicaid assistance or Work First (WF) Family Assistance.
(d) Enforcement
(1) The Solid Waste Management Department has primary responsibility for enforcement
of this Article. The Solid Waste Management Department is authorized to promulgate
regulations and to take any and all other actions reasonable and necessary to enforce this
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Article, including but not limited to, investigating violations, issuing fines, and entering
the premises of any store during business hours.
(2) If the Solid Waste Management Department determines that a violation of this Article
has occurred, it will issue a written notice to the operator of the retail establishment that a
violation has occurred and the potential penalties that will apply for future violations.

Commented [A2]: Note to Reader: Local
government may modify this section as necessary
based on its determination of the local agency
with sufficient resources and authority to
implement the ordinance. In addition, splitting
revenue with the retail establishment may help to
defray their costs of implementation.

(3) If a retail establishment violates any of the requirements of this Article after a written
notice has been issued for that violation, the following penalties will be imposed and
shall be payable to the Solid Waste Management Department by the operator of the retail
establishment:
(A) a fine not exceeding one hundred dollars ($100.00) for the first violation that

Commented [A3]: Note to Reader: Local
government may modify this section as necessary
based on its determination of the local agency
with sufficient resources and authority to
implement the ordinance.

occurs following written notice;
(B) a fine not exceeding two hundred dollars ($200.00) for the second violation
that occurs following written notice;
(C) a fine not exceeding five hundred dollars ($500.00) for the third and any
subsequent violation(s) that occurs following written notice.
(e) Severability: If any section, subsection, sentence, clause, or phrase of this Ordinance is for
any reason held to be invalid or unconstitutional by a decision of any court of competent
jurisdiction, such decision shall not affect the validity of the remaining portions of the
Ordinance. The [City/County] Council hereby declares that it would have passed this Ordinance
and each and every section, subsection, sentence, clause, or phrase not declared invalid or
unconstitutional without regard to whether any portion of this Ordinance would be subsequently
declared invalid or unconstitutional.
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(f) This ordinance is not to be interpreted to in any way conflict with the Resource Conservation
and Recovery Act (RCRA, 42 U.S.C. §6901 et seq. (1976)).
(g) [Consider calling for periodic review]

DRAFT
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Appendix A.2
The Move Away From Plastics Bill: A Local Law To Reduce the Use of Single-Use
Plastics
FOR Asheville:
WHEREAS, plastic pollution starts with fossil fuel extraction and harms individuals,
communities, and ecosystems all along the supply chain. As plastic products degrade, they emit
greenhouse gases; and
WHEREAS, the oil and gas industry’s efforts to increase plastic production in light of oil’s
declining role as an energy source has been well documented; and
WHEREAS, oil refineries, plastic manufacturers and incinerators are disproportionately located
in low-wealth and low-income communities, which bear the brunt of the associated health
impacts; and
WHEREAS, recycling alone is insufficient to meet these threats as plastic production is expected
to increase 40 percent during the next decade, with plastic production accounting for 20 percent
of global fossil fuel consumption. Less than 9 percent of plastic is recycled, and that percentage
has dropped since implementation of China’s National Sword policy in January of 2018, as well
as policies in other countries which severely restricted the amount of foreign waste these
countries accept. These materials are now piling up in recycling centers, being landfilled, or sent
to illegal facilities, where they are incinerated; and
WHEREAS, single-use plastic bags degrade the environment, blocking storm drains, becoming
entangled in treetops, and fouling public areas; and
WHEREAS, curbing the supply of single-use plastic will expand the lifespan of local landfills;
and
WHEREAS, studies have shown the negative environmental and health effects of plastics and
the chemicals used to produce them; and
WHEREAS, styrene, the main ingredient in polystyrene, has been declared as a probable
carcinogen by the NIH, National Research Council, the World Health Organization, and others;
and
WHEREAS, plastic bags and other plastic products are a substantial source of marine debris,
responsible for the deaths of tens of thousands of marine animals each year; and
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WHEREAS, studies have shown the presence of microplastics in terrestrial and marine systems
throughout the entire planet, including human food systems and human bodies; and
WHEREAS, plastic bags cause operational problems at recycling processing facilities, landfills,
and transfer stations, and contribute to litter throughout the WNC region; and
WHEREAS, numerous states and cities throughout the United States have banned single-use
plastics to varying degrees, resulting in dramatic decreases in plastics waste; and
WHEREAS, countries worldwide have banned single-use plastics to varying degrees, including
China, Germany, Great Britain, Denmark, Ireland, more than 15 African countries, and India;
and
WHEREAS, it is the duty of Asheville’s city government to protect the natural environment, the
economy and the health of its residents and visitors of the city.
WHEREAS, microplastics have been detected in troubling concentrations in the French Broad
River; and
WHEREAS, North Carolina’s Solid Waste Management Act encourages “counties and
municipalities to utilize all means reasonably available to promote efficient and proper methods
of managing solid waste,” N.C. Gen. Stat. § 130A-309.03(b)(9), and requires “[e]ach unit of
local government [to] establish and maintain a solid waste reduction program.” Id. § 130A309.06(a)(3); and
WHEREAS, “a city may by ordinance define, prohibit, regulate, or abate acts, omissions, or
conditions, detrimental to the health, safety, or welfare of its citizens and the peace and dignity
of the city, and may define and abate nuisances.” N.C. Gen. Stat. Ann. § 160A-174. The
legislature has also chosen to grant cities “additional and supplementary powers that are
reasonably necessary or expedient to carry [the grant of authority] into execution and effect.”
N.C. Gen. Stat. Ann. § 160A-4; and
WHEREAS, the North Carolina Constitution guarantees the people of the State the right to enjoy
a clean and healthy environment. N.C. Const. art. XIV § 5;
The City of Asheville therefore enacts:
Section 1. Definitions. As used in this Ordinance, the below terms have the following meanings,
unless context clearly indicates otherwise:
1. “Covered business” means a business entity operating within the City that
a) Stores, prepares, packages, serves, vends, or otherwise provides food and/or
beverages for human consumption, or
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2.
3.

4.
5.

6.

7.
8.

b) Sells or distributes retail goods from the business to retail customers. This
definition excludes businesses that deliver goods to customers only by mail. It
does not exclude businesses that provide goods to customers via on-demand
delivery services.
Examples of covered businesses: The category of covered businesses
expressly includes, but is not limited to, grocery stores, supermarkets, gas
stations, convenience stores, restaurants, food trucks, temporary or pop-up
vendors, clothing stores.The category of covered businesses includes the
government of Asheville whenever it participates in the activities described in
subsections (a) and (b) above.
Exempted entities: The category of covered businesses expressly exempts
healthcare providers, such as hospitals, dentists, and assisted living facilities; as
well as food banks and pantries.
“City” means Asheville and any subdivision thereof or public official assigned to enforce
or administer this Ordinance;
“Recycled paper bag” means a paper bag that (i) contains a minimum of 40 percent postconsumer recycled content; (ii) the bag displays the words “made from recycled material”
and “recyclable” and (iii) is 100 percent recyclable;
“Plastic” means an organic or petroleum-derivative synthetic or a semisynthetic organic
solid that is moldable;
“Reusable bag” means a bag with handles that is (i) specifically designed and
manufactured to withstand regular reuse; (ii) is machine- or hand-washable; and (iii)
made from woven plastic or fabric, or, if made from non-woven plastic, at least 4 mils
thick.
“Single-use bags” are disposable bags (i.e., not reusable bags as defined by this
Ordinance) made of paper or plastic and provided by a covered business to customers at a
point of sale to hold purchases made at the covered business.
Exclusions: A single-use bag is not any of the following: (i) a bag provided by a
pharmacy to hold prescription medication; (ii) a bag provided within a covered business
prior to purchase, somewhere other than at the point of sale, to protect loose items from
damage or contamination, such as a plastic produce bag; (iii) a non-handled plastic bag
designed to be placed over articles of clothing on a hanger to keep those clothing items
from becoming damaged or contaminated; (iv) bags used to transport chemical pesticides,
drain-cleaning chemicals, or other caustic substances sold at retail; (v) bags used to
contain or transport live animals, such as fish or insects sold in pet stores; and (vi) paper
bags provided with carry-out or drive-through orders of prepared food.
“Single-use plastic straw” means a single-use, disposable straw made of plastic derived
from either petroleum or any plant-based polymer, such as corn or other plant sources,
“Polystyrene” means material made from a styrene monomer, including, but not limited
to: expanded polystyrene (EPS) which is a thermoplastic petrochemical material utilizing
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a styrene monomer and processed by any number of techniques including, but not limited
to, fusion of polymer spheres (expandable bead polystyrene), injection molding, form
molding, and extrusion-blow molding (extruded foam polystyrene). The term
“polystyrene” also includes clear or solid polystyrene, known as “oriented polystyrene”;
9. “Recyclable” means a material that would otherwise be disposed of or processed as waste
that can be recovered, separated, collected, and reprocessed for the purpose of using the
reprocessed material in the manufacture of a new product. A recyclable item is
processable by facilities charged with accepting curbside recycling from Asheville’s
businesses.
Section 2. Prohibition on plastic Single-Use Bags
1. No covered business shall provide plastic single-use bags, as defined by this Ordinance,
to customers at points of sale. Except as allowed by Section 3, covered businesses shall
not otherwise make single-use bags available to customers.
a) Exception: For a maximum of 60 days after the effective date of this ordinance,
covered businesses may continue to provide to customers only those single-use
bags for the sole purpose of depleting back stocks of single-use bags purchased at
least 30 days prior to the effective date of this ordinance.
Section 3. Recycled Paper Bags and Bag Fees
1. After this Ordinance’s effective date, covered businesses may make available recycled
paper bags at the point of sale for a fee of no less than $0.10 (10 cents) per bag. Covered
businesses are encouraged to make reusable bags available for purchase at the point of
sale.
2. A covered business otherwise required to collect a paper bag fee by this section shall not
collect a fee from customers making purchases with an electronic benefits transfer (EBT)
card or a payment card or voucher issued by the Supplemental Nutrition Assistance
Program (SNAP) or the Special Supplemental Nutrition Program for Women, Infants,
and Children (WIC).
3. Fees collected pursuant to this section may be retained by the covered business.
Section 4: Prohibitions on Polystyrene
1. After (insert date), no covered business operating in Asheville may provide customers
with any disposable foodware product made in whole or in part of polystyrene. Foodware
products commonly made from polystyrene include but are not limited to clamshell
containers used for takeout orders, hard polystyrene plastic utensils, plates, beverage
cups, and condiment containers.
2. No polystyrene foodware shall be used in any government facility or at any government
sponsored event.
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3. No parties contracting with the City shall use polystyrene foodware in City government
facilities or in connection with their contractual duties to the City.
Section 5: Request Requirement
1. Covered businesses shall only provide single-use plastic straws to customers who request
them.
Section 6: Implementation.
1. The effective date of this Ordinance’s provisions is XXTime after its adoption by the City
Council.
2. The City shall provide written notice to covered businesses of the requirements of this
Ordinance i) as soon as possible after this Ordinance is enacted and ii) again within 30
days of effective date of this ordinance.
3. The City may promulgate rules and regulations to implement Sections 2, 3 and 4 of this
Ordinance.
4. After (insert date), the City shall design, make available to covered businesses for public
display, and post on the City website educational materials informing the public about the
purposes and requirements of this Ordinance.
5. Covered businesses shall clearly display at entrances and at each check-out counter signs
developed by the City to communicate the requirements of this Ordinance.
Section 6. Enforcement Penalty.
1. The City shall set up a website and/or a call number for citizens to report potential
violations of this ordinance.
2. Upon being made aware of a potential violation of this ordinance, the City shall
determine whether a violation has occurred;
3. Upon determining that a violation has occurred, the City shall give written notice to the
owner of the property, the owner’s agent, and/or the person committing the violation that
the violation is occurring; and,
4. If the City determines additional violation(s) of this ordinance has/have occurred more
than 30 days after a warning notice is issued for an initial violation, the City shall issue a
notice of violation and shall impose a penalty against the covered business;
5. The penalty for each violation postdating the warning notice shall be no more than;
a) $100 for the first offense;
b) $200 for the second offense;
c) $500 for the third offense and all subsequent offenses.
6. Payment of fines imposed by this Ordinance may be enforced through civil action.
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Appendix B.1
1. Don’t Waste Durham is working with the Duke Environmental Law and Policy Clinic to
establish a program that will reduce the usage of single-use plastics. Businesses would be
recognized for reducing their usage of plastic bags and Styrofoam takeout containers, and
asking customers before providing a straw.
Results from this survey will be used to further develop the program. The survey should
take you 2 minutes to complete. Please be aware that your participation in this survey is
voluntary, and you have the right to withdraw at any point during the survey. Your
answers will be kept completely confidential.
Please click “Next” to continue. Your thoughts and participation are greatly appreciated!

2. The following questions serve to help us understand your business’s interest in
sustainability.
3. Which of the following, if any, does your business currently use? Check all that apply.
a. Plastic straws
b. Plastic bags
c. Styrofoam takeout containers
d. My business does not use any of these items.
4. Which of the following environmentally friendly practices, if any, does your business
currently incorporate? Check all that apply.
a. Paper bags
b. Reusable bags
c. No bags
d. Compostable takeout containers
e. Reusable takeout containers
f. Compostable utensils
g. Paper straws
h. Compostable straws
i. Asking customers before providing straws
j. Providing straws only when requested
k. Collecting recyclable items
l. Collecting compostable items
m. Other________
5. The following question serves to help us understand your business’s willingness to
participate in a sustainability certification program.
6. If Durham had a program that recognized businesses who chose to reduce their usage of
single-use plastics (i.e. plastic bags, Styrofoam takeout containers, and straws), how
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likely or unlikely is it that your business would participate? Your business would be
encouraged to display or communicate this certificate in any appropriate matter.
a.
b.
c.
d.
e.

Very likely
Likely
Neutral
Unlikely
Very unlikely

7. The following question is about bag fees. Cities such as Chicago require all business
establishments to charge customers a minimum fee, typically 5 to 10 cents, for each
plastic carryout bag. The fees collected are either retained by the business or by the
City.
8. Would your business favor or oppose the City of Durham requiring all businesses to
charge a fee for plastic bags?
a. Strongly favor
b. Somewhat favor
c. Neither favor nor oppose
d. Somewhat oppose
e. Strongly oppose
9. Would your business favor or oppose the City of Durham requiring all businesses to
charge a fee for Styrofoam take-out containers?
a. Strongly favor
b. Somewhat favor
c. Neither favor nor oppose
d. Somewhat oppose
e. Strongly oppose

10. The following questions serve to help us understand any concerns you may have
with reducing the usage of single-use plastics at your business.
11. How concerned, if at all, are you about the following?
a. Affordability of alternative options
b. Hygiene of alternative options
c. Lack of support from customers
d. Lack of participation from other businesses
12. (Optional) What other concerns do you have? Leave this question blank if you have no
other concerns.
a. Open answer
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13. What is the name of your business?
a. Fill in the blank
14. Please select your business’s zip code. If you have more than one business, please select
the zip code of your primary business in Durham.
a. 27503
b. 27514
c. 27517
d. 27560
e. 27701
f. 27703
g. 27704
h. 27705
i. 27707
j. 27708
k. 27709
l. 27712
m. 27713
15. Thank you for completing the survey. Please use the space below to provide us with any
other information you would like us to know.
16. Enter your name and email below if you would like to answer some follow-up questions.
a. Name
b. Email or phone number
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Appendix B.2

Buncombe County Plastic & Styrofoam
Survey
A coalition of community groups is searching for solutions to limit single-use plastic and styrofoam
pollution in our community. We want your feedback. Please take a quick five-minute survey to help
us better understand the role of single use plastics and styrofoam in your business.

This survey is designed to get a better understanding of the thoughts of the business community.
We understand supply chain issues are difficult right now. Please assume any changes to the
availability of single-use plastic and styrofoam would not take place until well in the future when we
hope these issues are no longer such a burden on the business community.
anna.alsobrook@gmail.com Switch account

* Required

Email *
Your email

Which of the following best describes your business? (check all that apply)?
Grocery (retail, farm to market, wholesale)
Retail
Restaurant
Hotel
Other:

What category best describes your business’ annual gross revenue?
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Less than $250,000
$250,000 to $500,000
$500,000 to $1,000,000
$1,000,000 to $5,000,000
Greater than $5,000,000

Check all the products currently in use or distributed to customers at your business:
Plastic bags
Plastic straws
Plastic takeout containers
Styrofoam containers
My business does not use any of these items

Would your business support the following in Buncombe County?
Yes
No
Plastic bag ban
Plastic takeout container ban
Styrofoam ban
Straws on demand policy
Paper bag fee (ex. $0.10)
BYO bag discount (ex. $0.10)
Plastic bag ban
Plastic takeout container ban
Styrofoam ban
Straws on demand policy
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Paper bag fee (ex. $0.10)
BYO bag discount (ex. $0.10)

Would your business support a paper bag purchase fee if that fee went to (check all that
apply):
Reducing plastic waste in Buncombe County
Providing reusable bags to low-income communities
Your business could keep a portion of the fee
None of the above
Other:

What economic impact would the following have on your business? *
Significant Impact
Moderate Impact
Low Impact
No Impact
Plastic bag ban
Plastic takeout container ban
Styrofoam ban
Straws on demand policy
Paper bag fee (ex. $0.10)
BYO bag discount (ex. $0.10)
Plastic bag ban
Plastic takeout container ban
Styrofoam ban
Straws on demand policy
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Paper bag fee (ex. $0.10)
BYO bag discount (ex. $0.10)

What positive impacts could this have on your business and community?
Your answer

What other comments or concerns do you have about this issue?
Your answer

What is the name of your business?
Your answer

What is the address of your business?
Your answer

If you'd like to receive more information & updates on this issue please provide your
email here:
Your answer
Submit

Clear form
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Appendix C
LITTER DATA SHEETS
Date of Collection:

Name of Collectors:

Start Time of Collection:

Location of Cleanup:

End Time of Collection:

Plastic Film

Number of Items (Tally)

Total

Number of Items

Total

Bags- Grocery/Retail
Bags- Other
Food Wrappers
Latex Gloves
Other
Fragments

Hard Plastics
Bottles
Cups
Lids & Caps
Utensils
Straws
Take-out Containers
Cigarette Butts
Other
Fragments
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Styrofoam

Number of Items

Total

Number of Items

Total

Number of Items

Total

Number of Items

Total

Cups
Take-out Containers
Packing Material
Other
Fragments

Metal
Drink Cans
Bottle Caps
Other
Fragments

Glass
Whole Bottles
Fragments
Other

Other Material
Paper
Fabric
String
Rubber
Sports Equipment
Other
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Appendix D.1

A 10-cent fee on paper and plastic bags in Durham will encourage residents to
reduce the number of disposable bags they use. This will decrease greenhouse
gas emissions and other pollution from the petroleum and paper industries,
as well as reduce litter in our streets and waterways. It will also reduce the
amount of trash that Durham trucks to landfills far away, which
disproportionately harms low-wealth and People of Color communities. The
Environmental Affairs Board endorsed the fee in August 2019. It still needs
approval from the City Council or County Commission.
Why a fee, and not a ban?
We know from studying other cities that have banned bags that a fee done
right is better than a ban done wrong. For instance, bag “bans” that are too
narrow in scope end up spurring use of replacement single-use bags that are
just as bad, if not worse, than what came before. Fees help protect consumer
choice by allowing customers to still purchase a single use bag for a modest
fee if they would like. Finally, revenue generated from a fee can fund reuse
programs, like Bull City Boomerang Bags.
Do bag fees work?
Yes! Case studies in three major U.S. cities show that after imposing a bag fee,
the number of people using disposable bags declined significantly, while the
number of people using reusable bags increased. The amount of bag litter
along waterways also declined.
Does the City (or County) have the authority to enact the bag fee?
The statewide Solid Waste Management Act directs local governments to
reduce waste and gives them flexibility to design programs to do that,
including assessing fees. Our proposal qualifies as a fee, not a tax.
Why does the fee cover paper bags?
Paper bags also harm the environment. Paper bag production produces more
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greenhouse gases than plastic bag production. Paper bags require huge
amounts of water and energy to be made, have a large chemical footprint, and
take up more space in landfills when not properly recycled.
What do retailers in Durham think about the bag fee?
According to a survey of 60 businesses in Durham, 85% either support or are
indifferent to charging a fee for single-use bags. This is unsurprising, as
businesses pay a significant cost to purchase bags. Encouraging customers to
bring reusable bags would result in lower operating costs. Additionally, with
suppliers everywhere experiencing supply chain issues, now is the perfect
time to alleviate this burden on local businesses to help them rebound and
thrive.
What happens to the money?
Businesses would implement the fee at their checkout counters, making the
process simple and clear for consumers. As currently proposed, the 10-cent
fee would go to the Solid Waste Department within the Durham Government.
Our proposed ordinance specifies that the fees go directly towards waste
reduction within the Solid Waste Department, through policies such as
providing reusable bags to the community.
How will the fee affect low-wealth residents of Durham?
Equity is a key priority in implementing the bag fee, so we are pursuing
multiple ways to minimize the financial burden on low-wealth residents of
Durham. We propose that customers using government assistance programs
(e.g., SNAP (food stamps), WIC, Medicaid, etc.) would be exempt from paying
the fee. Don’t Waste Durham has also developed a program called Bull City
Boomerang Bags that would make reusable and returnable bags available in
stores to use free of charge.
What are the next steps?
After a presentation to City and County public officials on October 12th, 2021,
we are working with elected officials and City and County staff on next steps
to move the ordinance forward. Stay tuned for more updates!
What else is being done to reduce waste in Durham?
If you’re interested in how Don’t Waste Durham is working to reduce waste in
other ways, check out our other programs, such as GreenToGo, the
ReCirculation Project, and Reducing Waste in Durham Schools!
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How can you help?
You can help with advocacy and outreach, building relationships with
community leaders, tackling issues of equity, and helping to make and
distribute reusable bags, or by emailing Durham City Council
(council@durhamnc.gov) and the County Commissioners
(commissioners@dconc.gov). For more information on how to get involved,
contact Crystal Dreisbach (crystal@dontwastedurham.org)
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Appendix D.2
NC Plastic Waste Reduction Coalition: Letters to the Editor
Tips for how to Write a Letter to the Editor:
The Letters to the Editor section is one of the most read sections of the newspaper--by the public
at large, and especially by decision makers who are trying to get a sense of public opinion.
Published letters allow us to educate the public on specific campaigns and influence decision
makers. And a letter from a local citizen has a larger impact.
How To
1. Be Concise: A letter should be under ~200-250 words (most NC papers want 250 words)
and is more likely to be printed if even shorter.
2. Focus on one clear point: Pick one fact, aspect of the issue, or story for the letter.
3. Make it personal: The best letters are compelling and unique, rather than purely
reasserting the facts. It is appropriate to convey your outrage, but avoid exaggeration.
4. Reference/Respond to a recent article/letter/event: Newspapers are more likely to
print letters that show relevance and timeliness to issues the paper is already covering.
Look through the paper for a story about the issue you are writing on or some other way
to connect it, but don’t force a connection. You can also link it to current events or
anniversaries to make it timely & relevant.
5. Follow-up: After you've sent your letter, call the editor and ask when they're going to
print it. They get hundreds or thousands of letters a week, this ensures they read yours.
6. Use your name, address, and phone number when submitting your letter. They will
usually email to confirm the letter before they run it.
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Sample Outline:
- Use a catchy lead (personal, clever);
- State the problem / topic (why you are concerned and make it real for the reader);
- State the solution – name names if appropriate (i.e. ask Senator Smith to do X);
- Wrap it up with the final why – the more personal the better.
(Goal is ~250 words)
Introduction (10-50 words)
This sentence should eye catching enough to make the reader stop and pay attention
Problem (Make problem localized; 20-75 words)
These few sentences should explain the problem. You should also try to localize the issue. Make
it about something that matters to your area.
Solution (10-50 words)
This is when you briefly present the solution
Urgency (10-30 words)
Why does this matter? Why is it important or urgent?
Why do we need to act now?
Why Us (10-20 words)
What makes this important to Raleigh/Greensboro/North Carolina/etc.
Can our state be a leader on this issue? Are other states watching us? Does a certain decision
reflect on the decision maker’s political career?
Conclusion/Call to Action (10-50 words)
What do we need to happen right now?
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Plastics Letter to the Editor in response to article: Fayetteville Observer: “Plastic bag bans and
fees pit NC communities against the General Assembly”
Executive Action Instead of Convoluted Conversation
Plastic pollution is poisoning our state. We’ve seen the evidence in the plastic waste that cannot
be recycled and harms wildlife and we know that we need to act now to protect our environment
and our health.
This massive problem is overwhelming and the solution is not one simple answer. For many
years, we’ve pointed at problematic consumer habits or producers failing to deal with the end life
of their products. The ongoing tension between local governments and the legislature is only
making it worse. Right now, the legality of taxes versus fees is dominating the conversation here
in North Carolina. These questions blur the purpose behind trying to enact these policies.
At the end of the day, we all want a cleaner environment. Both the North Carolina Retail
Merchants Association and anti-plastic supporters want to see a North Carolina without singleuse plastic pollution that is poisoning our waterways and beaches. North Carolinians don’t want
or need so much plastic waste. Unfortunately, the opposition is so strong that finding a solution
has become difficult which is why we need to tackle this issue from every angle.
We have a chance to become leaders on plastics pollution and we know that other states are
watching the outcome of our decisions. We need Governor Cooper to take executive action to
eliminate plastics in the state government and take the first step in working towards a plastic free
future for North Carolina.

General Plastics Letter to the Editor:
We Need A Plastic Free NC
Plastic pollution has become a serious issue over the years. Unfortunately, the evidence is
obvious every time one visits our otherwise beautiful coast or mountains.
Recycling isn’t as effective as we may wish. In fact, less than 10% is actually being recycled in
the U.S. Single-use plastics are accumulating as toxic debris across our state and filling our
landfills.
Nothing we use for a few minutes should be allowed to pollute our rivers and oceans for
hundreds of years, especially when we don’t really need it. Fortunately, we still have an
opportunity to act and reduce our plastic waste.
There is a growing call for stronger, bipartisan leadership on this issue. Other states have passed
legislation that can curb single-use plastics. North Carolina shouldn’t be any different. Currently,
the legality of taxes and fees on plastic bags is being contested and while our state government
struggles to find a solution, our local governments have been feeling the pressure for action. Our
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leaders are trying to act now to prevent a future where we are literally choking on plastic
pollution.
What we need now is clear and smart leadership from those in power. Now is the time to call on
Governor Cooper to take swift action to create a healthier future for all North Carolinians. Using
his executive powers to eliminate single use plastics would signal the importance of this matter
and lay the groundwork for legislative and local action. We must call for a healthier and safer
North Carolina.
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Appendix D.3
[Re: MountainTrue seeks ban on single-use plastics.] I would like to thank Mountain Xpress for
helping to bring more public awareness to the issue of microplastics, their effects on human
health and the environment, and our efforts to reduce them through local legislation. However, a
few points in their article need some clarification:
First, MountainTrue is not alone in the effort to reduce plastic pollution in WNC. The campaign
to pass a single-use plastic-reduction ordinance is a collaboration between MountainTrue and
the WNC Sierra Club. Additionally, we would like to acknowledge all the hard work that our
friends at Asheville GreenWorks have done hosting litter cleanups, installing Trash Trout litter
collection devices, and encouraging local businesses to adopt greener practices.
Second, since microplastics are just the smaller fragments of common plastic items, it’s worth
noting broader concerns about the effects of plastics and the additives used to make them.
Styrene, an ingredient in styrofoam (a form of plastic) is classified as a likely human carcinogen.
Phthalates, which are used to make plastic products more flexible, disrupt the endocrine
system, harm the reproductive and nervous systems, and have been linked to higher rates of
childhood asthma and other respiratory conditions. Both of these chemical classes readily leach
out into the environment around them, be that a drinking water source, a landfill, or the human
body.
These are serious concerns in light of the fact that the average person ingests approximately
one credit card’s worth of microplastics every week and that microplastics have been found in
the human placenta and, according to a recent study, in 80% of blood samples.
Finally, while it is true that the General Assembly repealed the local bag ban for the Outer Banks
in 2017, the ordinance we propose takes a different approach. The North Carolina Solid Waste
Management Act mandates that towns, cities and counties implement programs and other
actions to address deficiencies and “protect human health and the environment.” Furthermore, it
protects cities from retaliation by clearly stating that nothing within the act “shall be construed to
prevent the governing board of any county or municipality from providing by ordinance or
regulation for solid waste management standards which are stricter or more extensive than
those imposed by the State.”
Because the presence of a pollutant that is harmful to both human health and the environment
has been documented in our region (we have the water samples to prove it), Asheville and
Buncombe County not only have the power to act, they have a legal duty to protect its residents.
Let’s push Asheville to adopt an ordinance regulating single-use plastic. We want a healthier
and safer place to live and recreate. Visit plasticfreewnc.com for more information and find out
how to be involved.
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Appendix D.4
Have you ever done a river cleanup? If so, then you’ve likely helped pull thousands of pounds of
trash out of the water. We’ve found everything from toilets to tires; baby dolls to bathing suits.
We even got a Jaguar out of the river once (the car, not the cat). BUT, the majority of what we
find is plastic. Specifically, single-use plastics. I’m talking about plastic bags, bottles, and
styrofoam. Despite our best intentions, this stuff ends up in the rivers and streams around us. In
fact, a 2019 study estimated that ⅓ of our plastic waste ends up in the environment. Most of the
rest ends up in the landfill, is burned, or is shipped to lesser-developed countries that don’t have
the infrastructure to deal with it. Less than 10% actually gets recycled.
Scientists estimate that by 2030, there will be 1 pound of plastic for every 3 pounds of fish in the
ocean. By 2050, that number reverses - 3 pounds of plastic for every 1 pound of fish. For folks
who don’t know, the trash in our river will eventually go downstream. The French Broad meets
the Tennessee River near Knoxville. The Tennessee River meets the Ohio River in Paducah,
KY. The Ohio hits the Mississippi River in Cairo, IL. And, the Mississippi hits the Gulf of Mexico
near New Orleans, LA.
At this point, we’ve probably all seen the dramatic pictures of the great garbage patches in the
ocean. While unsightly and disturbing, these patches are essentially just the tip of the “plastic
iceberg.” The thing about plastic is that it never biodegrades. It merely breaks down into smaller
and smaller pieces until you can’t see them with the naked eye anymore. We call these
microplastics and nanoplastics. These tiny particles can be carried by dust, wind, and water for
hundreds if not thousands of miles. We have found micro and nano plastics EVERYWHERE from the bottom of the deepest parts of the ocean to the most remote deserts and wilderness
areas. We have found them in 100% of water samples we’ve analyzed from the French Broad.
They are easily ingested by every part of the food chain. Studies show we consume about a
credit card’s worth of microplastic each week, and there is a growing body of evidence showing
harmful public health impacts from the chemical additives used in making plastic and our
reproductive, respiratory, and nervous systems. There are even studies linking them to obesity.
What most people don’t realize is that plastics are manufactured from a byproduct of
hydrofracking, which means they are produced by the oil, gas, and petrochemical companies.
This may come as a surprise, but those guys have never had our best interests at heart. In a
time of increasing renewables for transportation and energy, the oil and gas companies are
relying on plastic production as a lifeline. They are pumping millions of dollars into building new
and expanding plants (mostly located in low-income and minority communities) to increase
plastic production, and specifically single use plastics. About 42% of plastic production is geared
for these disposable products. These are things we may use for 12 minutes before we throw
them away. This plastic, whether we recycle it or not, will persist for hundreds of years. It will
continue to break into smaller and smaller pieces and accumulate in us and the environment.
Here’s another real kicker. As the hydrofracking boom has made natural gas cheaper, so too
has the cost of plastic production fallen. Because of that, the industry is flooding the market with
plastic and most especially, plastic packaging. We never asked for all our food and goods to be
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wrapped in plastic, and now we are tasked and taxed to handle the waste. To address this
issue, we need less plastic. Period.
For DECADES, the oil and gas industry has duped us into thinking this is our fault. They told us
to recycle more. In fact, they lobbied to get the recycling triangle sign on all plastic products.
What this did was confuse the public into thinking anything with a triangle on it was indeed
recyclable. In reality, that’s not the case. The number inside the triangle represents the type of
resin used in making that plastic product, not its recyclability. Typically, only numbers 1 and 2
(and sometimes 5) are truly recyclable. There is no real market for recycled products of the
other numbers.
On top of this, only 2% of the time is an item “effectively recycled,” meaning a bottle turns into
another plastic bottle. The other 98%? It gets “downcycled,” meaning a bottle may turn into a
piece of polyester clothing or plastic decking material. All this means that an item can only be
recycled 1-2 times before it can’t be recycled any more. This is HIGHLY inefficient. Add to this
fact, that because of the hydrofracking boom, recycled materials are much more expensive than
virgin plastics, which inherently limits their market.
The folks at Curbside Services do a PHENOMENAL job dealing with all our recycling. In fact,
they manage the recycling for most of WNC. We, in WNC, typically are pro-environment. How
this translates is that people will end up “wishcycling,” items they don’t know what to do withmeaning they throw into their recycling anything they don’t want to throw away, whether it can
be recycled or not. A lot of this is plastic bags. Curbie spends about $10,000 per month just
taking unrecyclable plastic to the landfill. That price tag doesn’t include the people they pay to
remove these plastic materials from their machines at EVERY STEP OF THE PROCESS.
Currently, we are drowning in plastic. To even begin to solve this problem, we need legislation.
Individual and voluntary action to reduce plastic usage is great, but it isn't enough. We need to
turn off the plastics-tap with systemic changes, and the way to do that is with policy. We can
start with a plastic bag ordinance. Our data from the French Broad is showing a majority of
microplastics as plastic films, which typically come from plastic bags. Want to know the best way
to combat that? Don't have bags.
The plastics issue is a climate change issue, it's a waste issue, and it's an environmental justice
issue. We can't truly reach our goals as a city for the latter 3, without tackling plastics. What can
you do about it? Become informed. Contact our City Council and County Commissioners and
beg them to push through plastics legislation. We're years, if not decades, behind where we
should be on this, and now's the time to move the needle forward.
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Appendix E

MEMORANDUM
To:
Kim Rehberg, Durham City Attorney, and Bryan Wardell, Counsel, Durham
County Attorney
From: Duke Environmental Law and Policy Clinic
Date: November 8, 2021
RE: North Carolina Local Government Authority to Mandate Assessment of Fee for
Non-Reusable Bags
Executive Summary:
On October 12, 2021, Don’t Waste Durham (“DWD”) and the Duke
Environmental Law and Policy Clinic (“DELPC”) presented a proposal to implement a
fee on non-reusable bags before the Durham Joint City County Committee. This
presentation built on earlier efforts, largely in 2019 and early 2020, through which the
Durham Environmental Affairs Board endorsed this proposal. Due to the COVID-19
pandemic, DWD, DELPC, and other stakeholders agreed to delay moving forward on the
proposal. During this interim period, DWD and DELPC documented the impacts of nonreusable bags in Durham, culminating in the report “The Cost of Single-Use Plastic Bags
in Durham, North Carolina” (“white paper”). This memo is informed by the white paper
and by feedback received from the City Attorney and other interested parties, such as the
North Carolina Retail Merchants Association (“NCRMA”), in the wake of the 2019
proposal. While this memo focuses on the sources of local government authority for a
bag fee, it also addresses the NCRMA’s state constitutional concerns.
This memo has two parts. Part I describes the sources of authority for the City
and/or County of Durham to enact a fee on non-reusable bags. It concludes that nonreusable bags may be regulated as waste pursuant to the statutes granting general
ordinance-making authority to local governments or North Carolina’s Solid Waste
Management Act (“SWMA”). This part also concludes that a bag fee is not preempted by
current North Carolina law and that it would require an affirmative change to the SWMA
to preempt this proposal. Part II addresses concerns raised about local government
authority to impose taxes; it explains that this proposal is a fee under North Carolina law,
not a tax. Given the waste-reduction purpose of the SWMA, a bag fee is authorized by
the state public enterprise statute. Here, the monies generated from the fee would be
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housed within the solid waste management division of local government and directed
back to waste-reduction programs. Thus, this proposal is not a source of revenue for the
city or county, but rather an allowable fee remitted in exchange for a service rendered.
1. Sources of Authority for a Bag Fee
In North Carolina, local governments (counties and municipalities) are creations
and instrumentalities of state government.1 Article VII, § 1 of the North Carolina
Constitution gives the General Assembly the power to create these subdivisions and grant
any powers to them that it deems advisable.2 While North Carolina is not a “home rule”
state that grants broad authority to municipalities over local matters, it also does not
apply the strict “Dillon’s rule,” a judge-made doctrine that holds that municipalities have
only the powers explicitly granted to them by the state. Instead, municipalities receive
authority from subject-specific statutes enacted by the General Assembly. When such
statutes are ambiguous, they must be interpreted to grant any “additional and
supplementary powers that are reasonably necessary or expedient to carry [the grant of
authority] into execution and effect.”3
Two sources of statutory authority support a local government fee on nonreusable bags. The first source of authority is the general ordinance-making power, also
referred to as the police power. At its highest ebb, this power allows local governments to
regulate in areas that would rationally improve the general welfare.4 While this power is
subject to some important exceptions, none of these would apply in the case of a bag fee.
See infra note 24 for a discussion of how this memo addresses both city and county
authority.
2
N.C. CONST. art. VII, § 1.
3
N.C. GEN. STAT. § 160A-4 (broad construction statute for cities); id. § 153A-4 (same
for counties); see also Lanvale Props., LLC v. Cabarrus Cty., 731 S.E.2d 800, 809–10
(N.C. 2012) (laying out the history of North Carolina’s statutory construction of local
government authority).
4
See King v. Town of Chapel Hill, 758 S.E.2d 364, 370 (N.C. 2014).
1

Appendix 32

While the North Carolina Supreme Court has shown skepticism towards fees that
constrain businesses’ profit-making ability,5 this skepticism is not a concern here because
the bag fee proposal helps businesses by nudging consumer behavior in a direction that
would save businesses money.6 Because this policy offers a win-win-win for Durham’s
businesses, citizens, and environment, it certainly has a rational relation to the general
welfare.
The second source of authority is the North Carolina Solid Waste Management
Act (“SWMA”).7 The SWMA supports efforts by local governments to reduce waste, as
it recognizes that the best way to “manage” waste is to avoid its generation in the first
place.8 In the case of non-reusable bags, a fee would encourage the use of reusable bags
with the goal of reducing the total number of bags consumed in Durham. Reducing the
number of bags consumed would then reduce the burden on Durham’s Solid Waste

Trey Allen, King v. Town of Chapel Hill: The Supreme Court Issues a Major Decision
on the Police Power of Local Governments (Part 1), COATES’ CANONS: NC LOC. GOV’T
L. (June 26, 2014), https://canons.sog.unc.edu/king-v-town-of-chapel-hill-the-supremecourt-issues-a-major-decision-on-the-police-power-of-local-governments-part-1/.
6
The NCRMA has argued that a bag fee would cost businesses money, because they
would spend time and resources remitting the fee back to the city or county and because
they would owe credit card companies a portion of the fee. See Mackenzie Stasko,
Durham Leaders Considering Tax on Single-use Paper or Plastic Bags in City and
County, CBS17.COM (Oct. 12, 2021, 6:36 PM), https://www.cbs17.com/news/localnews/durham-county-news/durham-leaders-considering-tax-on-single-use-paper-orplastic-bags-in-city-and-county. While these concerns may be legitimate, both of these
costs would be outweighed by the financial benefit of no longer having to purchase a
substantial number of bags in the first place. Furthermore, businesses surveyed in
Durham support the fee. See WHITE PAPER, infra note 9, at 21–22 (indicating that 80% of
Durham businesses surveyed were in favor of or neutral to the fee proposal).
7
N.C. GEN. STAT. § 130A Art. 9.
8
Id. § 130A-309.04(a).
5
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Management Department and the various other divisions of local government that take
responsibility for removing litter from the community’s streets, parks, and waterways.9
Parts I.A and I.B find the authority to implement a bag fee under the general
ordinance-making authority and SWMA, respectively. Part I.C addresses preemption and
concludes that neither state law nor federal law provide any grounds to argue that a local
government bag fee is preempted. Finally, Part I.D finds that the “North Carolina
Commerce Clause,” as some refer to Article II, § 24 of the state constitution, does not
apply here because this proposal does not involve an unauthorized act of the General
Assembly.
A. General Ordinance-Making Authority
Durham has authority to enact a bag fee pursuant to the state’s general ordinancemaking statute, which is sometimes referred to as the police power. The police power
grants cities broad authority to “define, prohibit, regulate, or abate acts, omissions, or
conditions, detrimental to the health, safety, or welfare of its citizens and the peace and
dignity of the city.”10 The provision for counties is nearly identical.11 The Supreme Court
of North Carolina has interpreted this language as authorizing local governments to adopt
any ordinance with a “rational, real, or substantial relation to the public health, morals,
order, or safety, or the general welfare.”12

DUKE ENV’T L. AND POL’Y CLINIC, THE COST OF SINGLE-USE PLASTIC BAGS IN
DURHAM, NORTH CAROLINA 28, tbl. 3 (2021) [hereinafter WHITE PAPER]. The white
paper is accessible on Don’t Waste Durham’s website,
http://www.dontwastedurham.org/plastic-waste-prevention-policy, and is also available at
this permalink, https://perma.cc/Q8JN-TVMW.
10
N.C. GEN. STAT. § 160A-174(a).
11
Id. § 153A-121(a).
12
See King v. Town of Chapel Hill, 758 S.E.2d 364, 370 (N.C. 2014) (quoting State v.
Ballance, 51 S.E.2d 731, 735 (N.C. 1949)).
9
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The police power is not unlimited. In its last major opinion to interpret the issue,
King v. Town of Chapel Hill, the Court was “unwilling to construe our General Statutes
to give municipalities unfettered power to regulate in the name of health, safety, or
welfare.”13 In King, the North Carolina Supreme Court detailed its position on the precise
limits of the police power as applied to municipalities. The Court suggested that
regulations impeding the rights of citizens to make a living—in King, a towing company
owner claiming he could not make a profit post-regulation—generally exceed the police
power. Thus, the Supreme Court struck down a provision in Chapel Hill’s ordinance
setting out a precise fee schedule for all towing companies operating in the town because
it found that the fee schedule impeded the ability of towing companies to turn a profit.14
The Court held that there was “no rational relationship” between the Town’s fee schedule
“and protecting health, safety, or welfare.”15 However, the Court upheld provisions in
Chapel Hill’s ordinance regulating certain notification requirements and requiring clear
signage in tow-away zones because it saw those regulations as rational ways to reduce the
potential for harmful conflicts between motorists and towing companies.
In light of King, a fee on non-reusable bags falls under the local government’s
police power because there clearly is a rational relationship between a fee on nonreusable bags and the public health and welfare of the community. To document the
many ways in which public health and welfare would be improved by a fee on nonreusable bags, the Duke Environmental Law and Policy Clinic and the Durham-based
non-profit Don’t Waste Durham prepared a report describing the impacts of non-reusable

Id. at 374 (emphasis added).
Id. at 374.
15
Id. at 371.
13
14
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bags on the Durham community.16 This report supports the conclusion that non-reusable
bags are detrimental to the welfare of the citizenry of Durham and the dignity of the city
and county because of their negative economic, environmental, and aesthetic impacts.
From an economic standpoint, businesses in Durham spend an estimated $2.6 million
each year on non-reusable bags.17 From an environmental standpoint, plastic bags are
inherently difficult and, in many cases, impossible to recycle, meaning most end up being
landfilled.18 Paper bags, for their part, have a particularly high carbon footprint and are
significantly more expensive for businesses.19 From an aesthetics standpoint, multiple
litter surveys found that plastic bags make up approximately 3–8% of all litter in Durham
and North Carolina.20 And unfortunately, one needs only to take a ten-minute drive
around Durham to see the impact of bag waste on the aesthetics of the area.
Controlling air and water pollution is necessary to public health and safety under
North Carolina law.21 The Solid Waste Management Act, for example, states that its
purpose is “promoting and preserving an environment that is conducive to public health
and welfare, and preventing the creation of nuisances and the depletion of our natural
resources.”22 Standing alone, this statement fulfills the requisite relation to public health,

WHITE PAPER, supra note 9.
Id. at 20, table 1.
18
Id. at 42.
19
Id. at 30.
20
Id. at 27.
21
See N.C. GEN. STAT. § 130A-291(a) (“For the purpose of promoting and preserving an
environment that is conducive to public health and welfare, and preventing the creation of
nuisances and the depletion of our natural resources, the Department shall maintain a
Division of Waste Management . . . .”); cf. Stanley v. Dep’t of Conservation & Dev., 199
S.E.2d 641, 655–56 (N.C. 1973) (holding that the General Assembly’s exercise of its own
police power to address air and water pollution was appropriate).
22
N.C. GEN. STAT. § 130A-291(a).
16
17
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safety, or welfare to deploy the police power. Viewed in full context of the General
Assembly’s regulation of pollutants, addressed more fully in the next sub-section, North
Carolina clearly recognizes that inefficient management of waste is a public health
hazard.23 Because the environmental degradation caused by the use of bags in Durham
negatively affects public health, Durham has not just the power but a duty to act—and the
police power provides the requisite authority.
While “police power” and “policing” are not the same thing, there is an apt
analogy between the two: just as the best police department won’t make any arrests, the
best solid waste department won’t send any trash to a landfill. While it may be idealistic,
this is not an off-handed quip—it is precisely what the Solid Waste Management Act
demands.24
B. North Carolina Solid Waste Management Act
The SWMA presents a more concentrated source of authority for a bag fee. The
SWMA delegates much of the State’s authority over the regulation of wastes to local
governments, defined as “count[ies], cit[ies], town[s] or incorporated village[s].”25 The

See Stanley, 199 S.E.2d at 655 (“Regardless of where it occurs, the abatement and
control of environmental pollution are immediately necessary to the public health, safety,
and general welfare . . . .”).
24
See N.C. GEN. STAT. § 130A-309.04(a) (setting out hierarchy for managing solid
waste, with “waste reduction at the source” listed first).
25
Id. § 130A-290(43). Section 153A of the North Carolina statutes, which covers the
authority of Counties, also discusses “[r]egulation of solid wastes.” Id. § 153A-136. This
provision also grants authority to regulate solid wastes by ordinance at the county level,
in a manner that is substantially similar to the Solid Waste Management Act itself. Id. §
153A-136(a). In a sense, this section may offer even broader authority, because an
ordinance that regulates solid waste may “[i]nclude any other proper manner.” Id. §
153A-136(a)(7). Because this memo is meant to cover authority at both the city and
county levels, for the sake of consistency, we discuss both city and county authority to
regulate solid wastes under the Solid Waste Management Act itself.
23
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question addressed here is whether Durham has the authority to regulate bags at the point
of sale. In other words, can bags be regulated pursuant to the SWMA when they are
transferred from a retailer to a customer? Based on the plain language and expresslystated purpose of the statute, the answer must be yes.
The General Assembly emphasizes its preference for waste reduction at many
points throughout the SWMA. Most explicitly, the statute sets forth a hierarchy for
approaches to solid waste management.26 At the top of the General Assembly’s order of
preference for solid waste management sits “[w]aste reduction at the source,” followed
immediately by recycling and reuse;27 waste disposal is given as the last resort.28 Based
on this hierarchy alone, a bag fee aimed at reducing bag usage at the point of sale—the
point of no return, at which it will inevitably become waste29—is the purest form of
fidelity to the statute’s plain language.
The SWMA also includes an explicit, broad grant of authority to tailor waste
programs to meet local needs. Section 130A-309.09A(a) mandates that “[e]ach unit of
local government shall implement programs and take other actions that it determines are
necessary to address deficiencies in [collection] service or [disposal] capacity required to
meet local needs and to protect human health and the environment.”30 Durham’s

26

N.C. GEN. STAT. § 130A-309.04(a).
Id. § 130A-309.04(a)(1).
28
Id. § 130A-309.04(a)(6).
29
On average, this occurs 12 minutes after conveyance from retailer to customer. Press
Release, Walmart, Somewhere Beyond the Plastic Bag Lies the Future of Retail (Feb. 22,
2021), https://corporate.walmart.com/newsroom/2021/02/22/somewhere-beyond-theplastic-bag-lies-the-future-of-retail.
30
N.C. GEN. STAT. § 130A-309.09A(a).
27
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municipal recycling program does not accept plastic bags,31 and bags erroneously sent
into this stream may be costing the city tens of thousands of dollars every year.32 Due to
the difficulty of recycling plastic bags properly33—and the costs and challenges that arise
when plastic bags invariably end up at recycling facilities34—Durham would be justified
in determining that a targeted, tailored fee is necessary to protect the environment and
human health from the negative effects of plastic bags.35
In addition to the mandate in § 130A.309.09A(a), § 130A-309.09C(c) explicitly
authorizes local government to go beyond minimum state standards. The statute reads
“[n]othing in this Part shall be construed to prevent the governing board of any county or
municipality from providing by ordinance or regulation for solid waste management
standards which are stricter or more extensive than those imposed by the State.”36 This
provision demonstrates that the General Assembly did not intend to preempt local
authority to implement solid waste management policies. Preemption, discussed below in
Part I.C, means that local governments generally may not regulate by ordinance fields for
which there already exists a complete and integrated statewide regulatory scheme. The
General Assembly delegates a lot of decision-making to local governments throughout

Recycling Guidelines, CITY OF DURHAM, https://durhamnc.gov/866/RecyclingGuidelines (last accessed Oct. 20, 2021) (Search plastic bags. This will display a message
stating “[w]e do not accept plastic bags in our blue bins but you can find a store close to
you that does”).
32
This cost would be indirect, as the City of Durham contracts out its recycling to
Sonoco Recycling. See WHITE PAPER, supra note 9, at 23.
33
See infra notes 54–60 and accompanying text.
34
See WHITE PAPER, supra note 9, at 22 (“An estimated 2.1% of recycled materials (by
weight) in Durham is composed of plastic film that should not be there.”).
35
One particular human health effect is on the recycling workers themselves, who are
“harnessed and crawl through the sorters to manually cut the tangled plastic film from the
machinery.” WHITE PAPER, supra note 9, at 22.
36
N.C. GEN. STAT. § 130A-309.09C(c).
31
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the SWMA, but this particular provision shows unequivocally that the statute is not
intended to preempt local regulation of waste.
Ultimately, it would be impossible for the statute to accomplish its primary
purpose—promoting the reduction of solid waste—if it did not allow for the regulation of
materials before they became waste. Of course, this power is not unlimited; there must be
some rational connection between the regulation of materials before they become waste
and the statute’s goal of preventing solid waste. This reasonableness principle is stated in
the “purposes” section of the SWMA: a purpose of the Act is to “[e]ncourage counties
and municipalities to utilize all means reasonably available to promote efficient and
proper methods of managing solid waste.”37
The SWMA gives local governments broad, but far from unlimited, authority. For
example, Durham could not, under the auspices of the SWMA, ban open-bed trucks on
its streets in the hopes that a lack of trucks would prevent litter from flying off unsecured
loads (i.e., waste that is not properly tied down). This hypothetical regulation would not
be “reasonabl[e]” because there are many other ways to reduce or prevent waste that
would be less disruptive and more effective than a truck ban. In contrast, a bag fee is not
simply rational but a necessary and proven way to prevent the unsustainable and costly
accumulation of non-reusable bag waste.38 Because of the difficulties with recycling
bags,39 regulating bags at the point of sale is the last realistic time to catch them before

Id. § 130A-309.03(b)(9) (emphasis added).
The white paper details how, among a multitude of policy choices, the proposed bag
fee stands out as having the greatest benefits at the lowest cost. This conclusion is support
by scientific literature. WHITE PAPER, supra note 9, at 36–40.
39
Id. at 10–12.
37
38
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they become solid waste. Indeed, regulation at the point of sale is as narrow as this kind
of regulation can be tailored.
This tailoring fits the needs of Durham and all of its stakeholders, as a fee on bags
would benefit the citizens of Durham in a multitude of ways. Aesthetically, Durham
would be cleaner and urban streams and storm drains would be less burdened by waste.
As a result, Durham’s sources of drinking water would receive less plastic pollution.40
Durham residents would also benefit from the savings that would result at the Solid
Waste Management Department, from fewer jams of recycling equipment and less waste
processed overall. Finally, Durham’s businesses are the biggest potential savers, with as
much as $2.6 million to be saved from forgone purchases of non-reusable bags.41
As set out above, the SWMA by its own terms grants substantial deference to
local governments.42 The exact contours of that deference are still ambiguous and have
not been tested by another North Carolina local government. Such ambiguity cuts in
favor of the legality of the bag fee because North Carolina’s broad construction statutes
demand that ambiguous local government authority be construed broadly.43 Specifically,
ambiguous “grants of power shall be construed to include any additional and

40

Durham does not track microplastic pollution in its drinking water, nor does it track
litter, trash, or debris in its streams, but it is well-known that littered plastic eventually
makes its way into water bodies. For example, plastic bags made up 8.4% of litter
collected by number in a recent survey. WHITE PAPER, supra note 9, at 27; see also id. at
15 (“While most litter is produced on land, it ultimately makes its way downstream –
often via stormwater discharge – and accumulates in the oceans.”).
41
Id. at 20, table 1.
42
N.C. GEN. STAT. § 130A-309.09A(a).
43
See Lanvale Props., LLC v. Cabarrus Cty., 731 S.E.2d 800, 810 (N.C. 2012) (holding
that the broad construction statutes apply only when the authority-granting statute is
ambiguous).
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supplementary powers that are reasonably necessary or expedient to carry them into
execution and effect.”44
The goal of the SWMA is the reduction of waste at the source.45 Coupled with the
broad grants of authority set forth in §§ 130A-309A(a) and 130A-309C(c), a local
government is empowered to take steps “reasonably necessary or expedient” to carry this
goal into effect.46 A narrowly-tailored bag fee is both “reasonably necessary” and
“expedient.”
As a bag fee is a market-based solution designed to help businesses, it is a better
policy for Durham in 2021 than a bag ban.47 First, a bag fee is less disruptive than a bag
ban, as it allows businesses to use up their existing inventory at a time of supply chain
difficulties.48 Second, a fee allows consumers to choose which conveyance is right for
them while making sure they appreciate the full costs of their choice. Under our proposal,
businesses would retain the ability to provide their customers with bags. However,
evidence from other cities suggests that businesses would likely need to purchase fewer
bags, allowing them to reinvest those savings.49 Finally, any monies collected from the
bag fee would be used directly to solve the problems that bags cause, including
investments in community-based reuse and waste reduction solutions in the very

N.C. GEN. STAT. § 160A-4; see also King v. Town of Chapel Hill, 758 S.E.2d 364, 369
(N.C. 2014).
45
N.C. GEN. STAT. § 130A-309.04(a)(1).
46
Id. §§ 153A-4, 160A-4.
47
Our analysis also provides support for the legality of a bag ban.
48
Cf. Peter S. Goodman, How the Supply Chain Broke, and Why It Won’t Be Fixed
Anytime Soon, N.Y. TIMES (Oct. 22, 2021),
https://www.nytimes.com/2021/10/22/business/shortages-supply-chain.html (describing
the general disruption of global supply chains that is ongoing in late 2021).
49
See WHITE PAPER, supra note 9, at 20, 38–40.
44
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communities bearing a disproportionate burden of the cost of bag waste. A bag ban
would not generate revenue to allow for such programs.
Critically, the provision of non-reusable plastic bags currently violates the
SWMA because they cannot be recycled economically.50 The SWMA states that “[n]o
plastic bag shall be provided at any retail outlet to any retail customer to use for the
purpose of carrying items purchased by that customer unless the bag is composed of
material that is recyclable.”51 The SWMA defines “recyclable material” as “those
materials which are capable of being recycled and which would otherwise be processed
or disposed of as solid waste.”52 Non-reusable plastic bags meet the second part of the
test, but fail the first part. While technical processes exist to recycle plastic bags, these
processes are not economically feasible. During COVID-19, plastic bag recycling, which
is slow in the best of times,53 slowed even further.54 Most curbside recycling programs,

50

This analysis focuses on non-reusable bags, but a similar case could be made for
increased enforcement of the existing ban on non-recyclable polystyrene food packaging.
The SWMA states that “[n]o person shall distribute, sell, or offer for sale in this State any
polystyrene foam product that is to be used in conjunction with food for human
consumption unless the product is composed of material that is recyclable.” N.C. GEN.
STAT. § 130A-309.10(d)(1).
51
Id. § 130A-309.10(c)(1).
52
Id. § 130A-290(a)(26).
53
Dan Glaun, The Plastic Industry Is Growing During COVID. Recycling? Not So
Much., PBS FRONTLINE (Feb. 17, 2021), https://www.pbs.org/wgbh/frontline/article/theplastic-industry-is-growing-during-covid-recycling-not-so-much/ (“[A] lot of plastic
waste that technically was recyclable — polystyrene foam and PVC containers, foodstained packaging — ended up in landfills, because it was either technologically
impossible or too expensive to separate from general waste.”); see also Joe Brock, The
Plastic Pandemic, REUTERS INVESTIGATES (Oct. 5, 2020, 7:00 AM),
https://www.reuters.com/investigates/special-report/health-coronavirus-plastic-recycling/
(explaining that plastics recycling targets and goals are often not met; manufacturers
blame this on the fact that recycled plastic costs more than new, or “virgin,” plastic).
54
See Karine Vann, The Unfulfilled Promises of Plastic Film Recycling, WASTE DIVE
(Jan. 5, 2021, 8:21 AM), https://www.wastedive.com/news/plastic-film-bag-takebackchemical-recycling-coronavirus/592503/ (quoting the leader of a plastics industry group
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including Durham’s,55 do not accept plastic bags and film because they are so easily
contaminated and recycling equipment cannot handle them, which makes them
practically impossible to recycle.56 Furthermore, the private sector in Durham provides a
woefully insufficient number of plastic bag drop-off points to make recycling plastic bags
feasible for most people.57
On a related note, the SWMA states the “goal . . . that at least twenty-five percent
(25%) of the plastic bags provided at retail outlets in the State to retail customers for
carrying items purchased by the customer be recycled.”58 It is unknown whether this goal
is being fulfilled, or even tracked.59 The EPA estimates that only 10% of plastic bags,

as admitting that, during COVID, “[a] lot of stores got rid of their front-of-house [plastic
film] recycling bins”).
55
Recycling Guidelines, supra note 31. On a related note, the SWMA requires that local
governments “make a good-faith effort to achieve the State’s forty percent municipal
solid waste reduction goal.” N.C. GEN. STAT. § 130A-309.04(c). Enacted in 1989, this
goal was supposed to be achieved by 2001. See Recycling Fees, WAKE COUNTY N.C.,
https://www.wakegov.com/departments-government/tax-administration/realestate/recycling-fees. While this specific goal is no longer in effect and hasn’t been
updated, it clearly illustrates that the SWMA holds to the principle of aggressive waste
reduction.
56
WHITE PAPER, supra note 9, at 10.
57
The American Chemistry Council runs a website called Plastic Film Recycling, which
houses a tool called the “Drop Off Directory,” a database of places where consumers can
drop off plastic bags and other plastic film for recycling. Find a Drop Off Location,
PLASTIC FILM RECYCLING, https://www.plasticfilmrecycling.org/recycling-bags-andwraps/find-drop-off-location/#jsfdir (last visited Oct. 28, 2021). There are only 27
locations within Durham listed in the “Drop Off Directory.” Id.
58
N.C. GEN. STAT. § 130A-309.10(c)(2).
59
DELPC reviewed five of North Carolina’s annual waste reports from the 1990s
through the 2010s. None of the reports referenced this 25% goals, suggesting that, even
in the immediate aftermath of the goal’s enactment, it was not actively tracked. See infra
note 83 for related details regarding the failure to reach the SWMA’s goal of 40% waste
reduction by 2001 (relative to 1992).
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sacks, and wraps were recycled nationwide in 2018,60 which suggests that North Carolina
is likely falling far short of this goal.
To conclude, we return to another stated purpose of the Solid Waste Management
Act: to “[p]romote the education of the general public and the training of solid waste
professionals to reduce the production of solid waste, to ensure proper disposal of solid
waste, and to encourage recycling.”61 The emphasis the General Assembly placed on
waste reduction in the SWMA was neither accidental nor incidental. Rather, waste
reduction lies at the very core of the SWMA. This reading reflects the General
Assembly’s common-sense recognition that the most efficient and best waste
management program avoids the production of waste in the first place.
C. A Bag Fee is not Preempted by Existing Statutes
No existing North Carolina state law preempts regulation of bags by local
governments. While preemption due to affirmative enactments on this topic by the state
legislature or Congress would prevent Durham from enacting this ordinance,62 none of
the General Assembly’s prohibitions relevant to the general ordinance-making power
preempts a bag fee.
To be valid, a city or county ordinance must be consistent with state and federal
law.63 Under North Carolina law, inconsistency is found with city ordinances where:

60

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ADVANCING SUSTAINABLE
MATERIALS MANAGEMENT: 2018 TABLES AND FIGURES (December 2020).
61
N.C. GEN. STAT. § 130A.309.03(b)(10).
62
See 5 MCQUILLIN MUN. CORP. § 15:18 (3d ed.) (“It is a general rule . . . that ordinances
regulating subjects, matters, and things on which there is a general law of the state must
be in harmony with that state law, and in any conflict between an ordinance and a statute
the latter must prevail . . . .”).
63
N.C. GEN. STAT. § 160A-174(b).
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(4) The ordinance purports to regulate a subject that cities are expressly
forbidden
to
regulate
by
State
or
federal
law;
[or]
(5) The ordinance purports to regulate a field for which a State or federal
statute clearly shows a legislative intent to provide a complete and
integrated regulatory scheme to the exclusion of local regulation[.]64
This memo addresses one possible issue of federal preemption before analyzing state
preemption. No statutes at either level preempt a local government fee on plastic bags.
Federally, the Resource Conservation and Recovery Act (RCRA)65 regulates solid
and hazardous waste disposal broadly, but in a manner that does not preempt a local bag
fee ordinance. The EPA promulgated regulations defining the “[r]equirements for State
regulatory powers” under RCRA.66 This section defines the requirements for states to be
in compliance with § 4003(4) of RCRA, which sets “minimum requirements for approval
of [state or regional solid waste] plans.”67 The regulation states that state regulatory
powers “[s]hall be adequate to enforce solid waste disposal standards which are
equivalent to or more stringent than the criteria for classification of solid waste disposal
facilities.”68 Not only does the relevant section of RCRA defer implementation power to
the states, but it also expressly allows the states to implement standards more stringent
than federal standards. Thus, the plain language of RCRA and its implementing
regulations is inconsistent with any claims of preemption.
The caselaw on this issue (or lack thereof) supports our interpretation of the plain
language of RCRA. A number of cities, counties, and states across the country have

Id. This provision applies to cities, but the preemption policy would be the same for
county ordinances. See id. § 153A-136 (“Any [county] ordinance adopted pursuant to this
section shall be consistent with and supplementary to any rules adopted by the
Commission for Public Health or the Department of Environmental Quality.”).
65
42 U.S.C. § 6901 et. seq.
66
40 C.F.R. § 256.21.
67
Resource Conservation and Recovery Act § 4003, 42 U.S.C. § 6943.
68
40 C.F.R. § 256.21(a) (emphasis added).
64

Appendix 46

enacted bag fees or bag bans,69 and we have identified no lawsuits that have posed a
federal preemption argument.70 Furthermore, RCRA does not address whether waste may
be regulated at the time of purchase rather than at the time of disposal. Thus, there are no
explicit federal limits on state power to enact a bag fee or to delegate that power to local
governments.
A greater set of North Carolina laws could preempt environmental ordinances, but
they do not preempt a local government fee on non-reusable bags. One of these statutes,
informally known as the “Hardison Amendment 2.0,”71 implicates RCRA. Hardison 2.0
established a broad prohibition on environmental regulations that are more stringent than
federal rules or statutes. However, the prohibition therein applies only to “agenc[ies]
authorized to implement and enforce State and federal environmental laws.”72 In
subsection (b) of the Amendment, such agencies are limited to a set list of state-level
administrative agencies, including the Department of Environmental Quality (“DEQ”),
the Environmental Management Commission (“EMC”), and Wildlife Resources
Commission.73 Furthermore, when there is no federal regulation on point, Hardison 2.0

69

For a list of states, counties, and municipalities that have adopted laws or ordinances
regulating non-reusable bags, see National List of Local Plastic Bag Ordinances,
CALIFORNIANS AGAINST WASTE, https://www.cawrecycles.org/list-of-national-bans.
70
In Soc. of Plastics Indus., Inc. v. City of New York, 326 N.Y.S.2d 788 (Sup. Ct. 1971),
the plaintiff argued that a local tax on rigid and semi-rigid plastic containers was
preempted by the federal Solid Waste Disposal Act, which was the precursor to RCRA.
The court held that plaintiff did not sufficiently pursue the issue at trial to meet its burden
of proof on this claim, although it did not specify what standard of proof would have
been required.
71
N.C. GEN. STAT. § 150B-19.3. Hardison was re-enacted in 2011, effectively reinstating
a group of statutory provisions that had set forth such restrictions from the early 1970s
until their repeal in 1995. 1995 N.C. Laws Ch. 507, § 27.8 (repealing the air and water
Hardison Amendments).
72
N.C. GEN. STAT. § 150B-19.3.
73
Id. § 150B-19.3(b).
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does not apply.74 Because RCRA does not set a performance standard for waste
reduction, nor address fees imposed at the point of purchase, it does not trigger Hardison
2.0.
As mentioned above, the Solid Waste Management Act also does not preempt
local bag-related ordinances. The Act confers authority to “administer and enforce” its
provisions upon two covered statewide entities, the DEQ and EMC.75 Critically,
however, the SWMA grants local governments independent authority to “implement
programs and take other actions that it determines are necessary to address deficiencies in
service or capacity required to meet local needs and to protect human health and the
environment.”76
Most importantly, the SWMA explicitly disclaims any potential preemption. The
section of the Act concerning the additional powers granted to local governments states
that:
[n]othing in this Part [the non-hazardous solid waste provisions of Article
9] shall be construed to prevent the governing board of any county or
municipality from providing by ordinance or regulation for solid waste
management standards which are stricter or more extensive than those
imposed by the State solid waste management program and rules and orders
issued to implement the state program.77
Instead of setting a single solid waste management plan for the state and requiring local
governments to follow it, the legislature wrote into the SWMA that the State should:

Richard Whisnant, UNC School of Government, Why Do States Stifle Their Own
Environmental Regulatory Innovations?, ENV’T L. IN CONTEXT (Feb. 2, 2015),
https://elinc.sog.unc.edu/why-do-states-stifle-their-own-environmental-regulatoryinnovations.
75
N.C. GEN. STAT. § 130A-4(c).
76
Id. § 130A-309.09A(a).
77
Id. § 130A-309.09C(c).
74
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•

“[A]ssist units of local government with solid waste management;”78

•

“Encourage regional solid waste management projects;”79

•

“Encourage coordinated local activity for solid waste management;”80

•

“Provide planning, technical, and financial assistance to units of local
government . . . for reduction, recycling, reuse, and processing of solid
waste . . . . ;”81

•

Provide in the State-level solid waste management plan “planning
guidance and technical assistance to counties and municipalities” to assist
them in the “development and implementation of solid waste reduction
programs” and in “meeting the municipal solid waste reduction goals
established” by the SWMA.82

At nearly every turn in the SWMA, the General Assembly expresses an intent to set
broad goals of solid waste management at the state level but leaves the implementation of
those goals to the local governments themselves. It consistently and explicitly casts the
state as a facilitator, a supporter, an assistant, or a guide for local initiatives. To that end,
it confers on local governments the responsibility to “establish and maintain a solid waste
reduction program.”83 Apart from stating that demolition debris need not be disposed of
in a landfill,84 and encouraging separation of recyclables in the waste stream,85 the

Id. § 130A-309.04(a) (emphasis added).
Id. § 130A-309.04(b) (emphasis added).
80
Id. § 130A-309.06(a)(3) (emphasis added).
81
Id. § 130A-309.06(a)(4) (emphasis added).
82
See id. § 130A-309.07(3)–(4) (emphasis added).
83
Id. § 130A-309.09B(a). It also required that “[u]nits of local government shall make a
good-faith effort to achieve the State’s forty percent (40%) municipal solid waste
reduction goal.” Id. § 130A-309.09A(b). This goal was not achieved. In 2002, a state
report found that waste disposal had actually increased 14% during the statutory
timeframe (FY 1991-92 through FY 2001-02). STATE OF NORTH CAROLINA,
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES, NC SOLID WASTE
MANAGEMENT ANNUAL REPORT FY 01-02 8 (2002).
84
See N.C. GEN. STAT. § 130A-309.09B(a)(1). This sub-section is titled “[l]ocal
government waste reduction programs.” Id.
85
See id. § 130A-309.09B(a)(3).
78
79
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General Assembly places no qualifications on the solid waste reduction programs chosen
by local governments. Indeed, there are no specific limitations on the local solid waste
reduction programs envisioned other than their alignment with the waste reduction goals
set by statute.86 Thus viewed in full context, the SWMA is clearly granting local
governments authority to regulate in the solid waste space, not preempting them from
doing so.
A related but distinct issue is whether the General Assembly could in the future
preempt local government authority to regulate non-reusable bags. The State has enacted
a number of express prohibition statutes on certain relatively narrow subjects, such as the
maximum size for soft drinks.87 The General Assembly also repealed its own ban on
plastic bags in the Outer Banks.88 Notably, this ban had been in place for eight years, had
been effective in reducing plastic bag litter, and was widely supported by local
businesses, including the Outer Banks Chamber of Commerce.89 While that repeal is not
a perfect comparison because it was motivated, at least in part, by a constitutional
question not present here,90 it could be interpreted to evince some hostility to local
regulation of plastic bags.
The General Assembly would be less likely to intervene in response to a fee on
non-reusable bags in Durham for two reasons. First, in the case of the Outer Banks bag
ban repeal, the General Assembly was simply undoing its own prior action. Here,

See id. § 130A-309.09A(b).
Id. § 160A-203.
88
S.L. 2017-209; see also Talia Sechley & Michelle Nowlin, Outer Banks Bag Ban
Latest Victim of Political Posturing, NEWS & OBSERVER (Oct. 5, 2017),
https://www.newsobserver.com/opinion/op-ed/article177310541.html.
89
See Sechley & Nowlin, supra note 88.
90
See Bonner & Doran, infra note 92.
86
87
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undoing Durham’s bag fee would require affirmative intervention in the form of new law.
Furthermore, this new law would be acting against the direction of popular opinion,
effectively overriding the will of Durham’s voters, and potentially those of other local
governments that are considering implementing similar policies.91 Second, the Outer
Banks bag ban raised an active question as to whether that type of regulation was an
unconstitutional local act under Article II, § 24 of the North Carolina Constitution.92
Here, the SWMA both permits and prescribes local governments to tailor their own waste
management regulations to local needs. Thus, state preemption would involve amending
or writing around the SWMA, which could invite uncertainty and unintended
consequences for the State’s entrenched waste management regime.
D. “North Carolina Commerce Clause” is Inapplicable Here
The North Carolina Retail Merchants Association (“NCRMA”) has suggested that
a bag fee, or bag ban, would be impermissible under the provision of the North Carolina
Constitution prohibiting the regulation of commerce by local acts.93 This allegation is
completely inapposite here because the provision, Article II, § 24, applies to regulation of
local acts by the General Assembly, not the local governments themselves. Prohibiting the
General Assembly from regulating trade or labor on a locality-by-locality basis makes
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To the knowledge of DELPC, there are organizations in Wilmington, Beaufort,
Asheville/Buncombe, and Carteret Counties, as well as Raleigh and Fayetteville, working
to advance similar proposals.
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Lynn Bonner & Will Doran, The End May be Near for Outer Banks Plastic Bag Ban,
NEWS & OBSERVER (Aug. 30, 2017), https://www.newsobserver.com/news/politic
s-government/politics-columns-blogs/underthe-dome/article170378722.html (“Rep.
Chuck McGrady, a Hendersonville Republican, said the ban is ‘is pretty clearly
unconstitutional’ because it applies only to a few beach towns and not statewide.”).
93
N.C. CONST. art. II, sec. 24(1)(j). The NCRMA has referred to this provision as the
“North Carolina Commerce Clause” in some of its past correspondence related to this
proposal.
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good sense for a number of reasons, including that this authority is explicitly and
implicitly granted to local governments by the General Assembly itself through the
general ordinance-making authority and the SWMA, among many other statutes”. Local
representatives know their constituents and are more directly responsive to their needs.
They are better positioned to tailor local regulations that might affect trade or labor
within the limits set forth by the General Assembly’s authority-granting statutes, like the
SWMA. The argument set forth by the NCRMA is different: it has argued that the local
governments themselves cannot regulate the “trade” of bags on a local level. This is the
opposite of what the drafters of the North Carolina Constitution wrote and intended.
2. A Charge on Non-Reusable Bags Would Be a Properly-Enacted Fee
The NCRMA has asserted that Durham lacks authority to impose a “tax.”
Although the NCRMA is correct that the North Carolina Constitution limits Durham’s
authority to authorize taxes, the argument is misplaced because this proposal would
impose a fee, not a tax.
This Part analyzes the various aspects of how Durham’s authority to impose a bag
fee is legally distinct from a tax. Part II.A continues the work of Part I in establishing that
the City and County of Durham have authority to impose fees under the state public
enterprise statute and the Solid Waste Management Act. Part II.B dives deeper into the
question of statutory authority by analyzing how a bag fee would fulfill a legitimate
public purpose, as that concept has been defined by the North Carolina Supreme Court.
Part II.C analyzes the bag fee proposal against North Carolina’s definition of a tax and
finds that it meets none of the three conditions of a tax. Part II.D concludes that sales tax
would not apply to the bag fee itself.
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A. North Carolina Local Governments Have the Authority to Impose Fees on Bags
A local government has the explicit authority to impose fees, subject to a public
hearing requirement, for use of the services to be furnished by any public enterprise.94
The statutory definition of “public enterprise” includes “solid waste collection and
disposal systems and facilities.”95 The exact extent of this authority is ambiguous because
it is not clear what is meant by the term “disposal systems.” Under the broad waste
reduction-based language in the Solid Waste Management Act, this term could readily be
interpreted to encompass regulation of bags before they become waste.96 The SWMA
itself is also ambiguous with respect to the methods or tools local governments may use
to implement the statute.97 When statutes granting cities authority are ambiguous, they
must be interpreted to grant any “additional and supplementary powers that are
reasonably necessary or expedient to carry [the grant of authority] into execution and
effect.”98 The relevant statute for counties is substantially similar.99
In addition to statutory interpretation, a close reading of relevant case law also
provides support for local government authority to impose fees on non-reusable bags. In
Homebuilders Association of Charlotte, Inc. v. City of Charlotte,100 the North Carolina
Supreme Court stated that “municipal power to regulate an activity implies the power to

N.C. GEN. STAT. § 160A-314(a) (cities); id. § 153A-277(a) (counties).
Id. § 160A-311(6) (emphasis added).
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See supra Part I.B.
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N.C. GEN. STAT. § 160A-4 (broad construction statute for cities).
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Id. § 153A-4 (“[T]he provisions of this Chapter and of local acts shall be broadly
construed and grants of power shall be construed to include any powers that are
reasonably expedient to the exercise of the power.”).
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1994).
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impose a fee in an amount sufficient to cover the cost of regulation.”101 Even in situations
in which the legislature has made clear that the costs of the regulations in question will be
paid for through taxes, the local government is not precluded from deciding to impose
fees for use.102 These fees would, however, remain subject to reasonableness analyses
and would need to be tailored to meet the actual costs of the regulatory program.103
In two relevant cases, North Carolina courts have declined to broadly construe
local power when they found the underlying statutes to be unambiguous. These cases,
Lanvale Properties, LLC v. County of Cabarrus104 and Quality Built Homes Inc. v. Town
of Carthage,105 are distinguishable from the bag fee proposal. In Lanvale Properties, the
court held that the relevant enabling statute, which authorized counties to enact zoning
ordinances, did not give counties broad implied powers.106 In Quality Built Homes, the
court read the plain language of the enabling statute, the public enterprise statute,107 as
clearly allowing municipalities to charge only for the contemporaneous use of water and
sewer, not future use.108 On that basis, the court invalidated city ordinances levying fees
for future use of water and sewer.109 In sum, the statutes in Lanvale and Quality Built

Id. at 49.
See id. at 51 (“The City has chosen a reasonable alternative by requiring that those
who desire a particular service bear some of the costs associated with the provision of
that service.”).
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See id.
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731 S.E.2d 800 (N.C. 2012).
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789 S.E.2d 454 (N.C. 2016).
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See supra notes 94–95 and accompanying text.
108
Quality Built Homes, 789 S.E.2d at 458 (stating that it was well established that the
power to impose fees for future use required the language “services to be furnished,” and
the public enterprise statutes did not include the prospective “to be” language).
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Id. at 459.
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Homes included specific and detailed lists regarding the tools or methods local
governments were supposed to use in implementing them, and were thus not ambiguous.
In contrast, the Solid Waste Management Act states that local governments must
assess and address solid waste but does not attempt to tell them how to do so. The
absence of an explicit directive empowers the City and County of Durham to make their
own determinations about what actions are necessary to address solid waste, and then to
take those actions. In fact, the statute states that “[e]ach unit of local government shall
implement programs and take other actions that it determines are necessary.”110 Because
the statutory language is broad and ambiguous, in that it does not dictate details, it
triggers the broad-construction statutes.111 Courts are thus required to broadly construe
the powers of local government conveyed by the statute. When read in conjunction with
the fee-authorizing provision of the public enterprise statute, local government authority
to regulate bags under the SWMA must include the power to implement a fee.
While Durham would be the first locality in North Carolina to place a fee on nonreusable bags, many local governments in other states have done so. In Colorado, for
example, the City of Aspen enacted a 20-cent fee on paper bags. Colorado has a statutory
provision that places procedural limitations on the assessment of taxes;112 in that way, it
is similar to Article II, § 23 of the North Carolina Constitution. When a group challenged
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N.C. GEN. STAT. § 130A-309.09A(a) (emphasis added).
Id. § 160A-4 (broad construction statute for cities); id. § 153A-4 (same for counties).
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This provision is known as the Taxpayer’s Bill of Rights (“TABOR”), and it requires
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Aspen, 418 P.3d 506, 508 (Colo. 2018).
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Aspen’s bag fee on grounds that it was really a “tax” that violated state law, the Supreme
Court of Colorado upheld the fee.113 The Supreme Court of Colorado noted that:
when a government exercises its authority pursuant to its police power to
regulate for health and safety, and imposes a charge as part of a regulatory
regime, and the charge is reasonably related to the direct or indirect cost of
regulating the activity, such a charge is not a tax subject to voter approval.114
Of course, Colorado is not North Carolina, but the legal question is analogous: the City of
Aspen had authority to regulate non-reusable bags, and each state court that examined the
issue found that the charge placed on those bags was a fee, not a tax.115 Courts in North
Carolina can and should draw the same conclusion.
B. A Fee on Bags Has a Legitimate Public Purpose Authorized by the Solid Waste
Management Act
Fees imposed by local governments may be collected only for purposes set forth
in the statutory grant of authority to assess fees.116 A bag fee would manage solid waste
by reducing waste at the source, consistent with the explicit purposes and authorities of
the Solid Waste Management Act. Importantly, however, a bag fee would also cover the
costs associated with improper disposal of bags, through litter pickup, clearing of
stormwater drains, and the added costs of recycling when bags are erroneously placed in
that waste stream.117

See Colo. Union of Taxpayers Found., 418 P.3d at 515–16.
Id. at 508.
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Id. at 509.
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See Smith Chapel Baptist Church v. City of Durham, 517 S.E.2d 874, 881 (N.C. 1999)
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statutory authority to be impermissible); Manning v. County of Halifax, 166 N.C. App.
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Whether a fee is within the statutory grant of local authority hinges on the
language of the enabling statute. Two seminal cases guide this analysis. In Smith Chapel
Baptist Church v. City of Durham, the North Carolina Supreme Court determined that a
fee imposed by the City of Durham was collected for a purpose not authorized by the
state stormwater statutes.118 The relevant statute stated that fees “may not exceed the
city’s cost of providing a stormwater and drainage system.”119 Thus, the city could not
collect fees under the stormwater statutes for purposes such as ordinance and policy
development, inspections, outreach, and other stormwater related activities.120 Because
the city explicitly used the fee for purposes other than funding stormwater and drainage
construction, the court struck down the city’s fee.
Similarly, in Manning v. County of Halifax,121 the North Carolina Supreme Court
struck down a county fee for exceeding statutory authority. Although the County had the
authority to assess fees for the collection of solid waste and use of disposal facilities,
N.C. Gen. Stat. § 153A-292(b) explicitly stated that such fees could not exceed the costs
of collection or operation of the disposal facilities.122 During trial, the County conceded
that the revenue generated from the fee exceeded the costs of providing collection
services and disposal facilities.123 Thus, the court invalidated the fee because it exceeded
the County’s statutory authority.124

N.C. GEN. STAT. §§ 160A-311–314; see Smith Chapel, 517 S.E.2d at 881.
Smith Chapel, 517 S.E.2d at 878 (quoting N.C. GEN. STAT. § 160A–314(a), (a1)).
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The application of the statute in Manning can be distinguished from a prior case,
Barnhill Sanitation Service, Inc. v. Gaston County.125 In Barnhill, the court of appeals
held that the County “acted pursuant to its authority under [§] 153A–292 to set
reasonable fees for the use of its available landfills” when it imposed a simple volumebased fee on landfill use.126 As was the case in Barnhill, the authority to assess a bag fee
under the plain language SWMA is clear. The Act authorizes local governments to
“implement programs and take other actions that it determines are necessary to address
deficiencies in service or capacity required to meet local needs and to protect human
health and the environment.”127 Here, the purpose of the proposed bag fee is to address an
inefficiency in consumer behavior and a gap in the recycling system that negatively
affects human and environmental health. The proposed bag fee is well within the
boundaries of the statutory authority of local governments to manage solid waste.
C. A Fee on Bags Does Not Meet Any of N.C.’s Three Conditions for a Tax
A mandatory charge paid directly by a consumer who chooses to use a nonreusable bag is a fee under the North Carolina Constitution.128 North Carolina’s courts
have ruled that a charge is a “tax” under Article II, § 23 of the state constitution only
where it is “levied and collected as a contribution to maintenance of general government,
and . . . imposed upon the citizens in common at regularly recurring periods for the
purpose of providing continuous revenue.”129 This definition can be re-framed as a three-

Id. at *3–4.
Barnhill Sanitation Service, Inc. v. Gaston County, 362 S.E.2d 161, 167 (1987), disc.
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part test: a financial assessment is a tax if it is (1) “levied and collected as a contribution
to maintenance of general government,” (2) “imposed upon the citizens in common at
regularly recurring periods,” and (3) for “the purpose of providing continuous
revenue.”130
Applying this definition of a tax, the North Carolina Court of Appeals in Barnhill
determined that a volume-based assessment imposed on all commercial, industrial, and
municipal haulers who used a county landfill was not a tax, but a fee.131 The North
Carolina Court of Appeals further affirmed this interpretation in Stafford v. County of
Bladen.132 The Stafford court determined that landfill use fees imposed by Bladen County
were not taxes, but permissible fees.133
Similarly, a fee imposed on those who choose to utilize a non-reusable bag from a
retailer does not meet any of the three characteristics of a tax. First, the proposed bag fee
will not be used to fund general government and thus does not meet the first condition of
a tax. Second, the bag fee will not be “imposed upon the citizens in common at regularly
recurring periods.”134 Like the volume-based fee or landfill use fee highlighted above, the
bag fee would apply only to those customers who choose to have a business provide them
with non-reusable bags at a specific point in time. Third, the bag fee is not for the
“purpose of providing continuous revenue.”135 Instead, the bag fee is intended to
encourage consumers to reduce waste at the source by foregoing unnecessary non-

Barnhill, 363 S.E.2d at 167.
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reusable bags, and to provide the Solid Waste Management Department with funds to
cover the costs associated with litter cleanup, improper disposal of bags, consumer
education, and provision of reusable bags to low-wealth residents. Ideally, little-to-no
funds will be collected at all, because few, if any, non-reusable bags will be used in
Durham. To the extent that revenue is collected as a result of the fee, it will be used to
solve the problems that bags cause.136
D. Sales Tax Will Not Apply to a Bag Fee
As explained above in Part II.C, the proposed bag fee is not a tax under North
Carolina law. However, even if it were characterized as a tax, it would not violate
statutory restrictions on sales and use taxes.137
Pursuant to N.C. Gen. Stat. § 105-164.3(237), “sales price” is defined as “[t]he
total amount or consideration for which tangible personal property, digital property, or
services are sold, leased, or rented.”138 The statute goes on to enumerate various costs and
charges that are included under the term “sales price.”139 Notably, the statute describes
three categories which are not included in the term “sales price,” specifically excluding
“[a]ny taxes imposed directly on the consumer that are separately stated on the invoice,
bill of sale, or similar document given to the consumer.”140 Thus, any tax imposed
directly on the consumer that is stated separately on the receipt is not included in the term
“sales price.” Charges not included in the sales price are not subject to the sales or use

See supra text accompanying notes 49–50.
See N.C. GEN. STAT. § 105-164.13(23)(a) (exempting plastic, paper, and other kinds
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tax.141 The bag fee would be imposed directly on the consumer and stated separately on
the receipt. Thus, it is explicitly excluded from the definition of “sales price.” Because
the bag fee is not included in the sales price, it is necessarily not subject to a sales tax.
3. Conclusion
The North Carolina General Assembly empowers local government through
subject-specific enabling statutes, like the Solid Waste Management Act. Under the Solid
Waste Management Act, Durham has ample legal authority to impose a fee on nonreusable bags provided to consumers at the point of sale. Specifically, the SWMA
mandates that local governments assess solid waste needs and take whatever action they
deem necessary to address those needs.142 If the city or county finds that action is needed
to reduce the problems posed by non-reusable bags to the environment, public health, and
local economy, then it may impose a bag fee to address these complex and costly effects.
Requiring businesses to charge customers a reasonable amount for a non-reusable
bag would be a legal and authorized fee, not a tax. The charge is authorized by the public
enterprise statute, which enable fees for solid waste disposal systems. Additionally, the
proposed fee does not meet any of the three criteria that must be present for a charge to
be considered a tax under North Carolina law. Moreover, the charge will not be included
in the sales price nor subjected to a sales tax. The proposed bag fee is a legal and
effective way for Durham to address the aesthetic, environmental, and economic impacts
of non-reusable bags.
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